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Introduction

On 3 June 2022, the International Law Commission adopted, on first reading, the draft articles on
immunity of State officials from foreign criminal jurisdiction.' On 7 November 2022, the Advisory
Committee on Issues of Public International Law (CAVV) received a request from the Minister of
Foreign Affairs to produce an advisory report on these draft articles.

The topic of immunity of State officials from foreign criminal jurisdiction has been under
consideration by the ILC since 2007 and is thus the topic that has been on its current programme of
work the longest. To a greater extent than usual, the project has caused a deep division within the ILC,
and a similar division is also apparent from the reactions of States to the work of the ILC which are
communicated annually during the meeting of the Sixth Committee of the General Assembly of the
United Nations.

In essence, this division concerns the question of whether some of the draft articles set out positive
law (lex lata) or a desirable direction for development of the law (lex ferenda). The principal bone of
contention is draft article 7, which provides that functional immunity does not prevent the exercise
of criminal jurisdiction over foreign State officials suspected of committing certain crimes under
international law (i.e. particularly serious violations of international law such as genocide or crimes
against humanity which are presumed to entail individual criminal responsibility under international
law), although there is also disagreement on other points of the draft articles, as is apparent from

the accompanying commentary. It also strikes the CAVV that some topics have not been included

in the draft articles, for example immunity from civil and administrative jurisdiction, immunity
from execution and rules about inviolability. Nor is there yet any clarity about whether these draft
articles will eventually be presented as a draft treaty to the General Assembly, this being of particular
relevance to the question whether it would be worthwhile including a mandatory dispute resolution
clause.

The CAVV notes that although adoption on first reading usually marks the start of the completion
phase of the ILC’s work, it is debatable whether that is also the case here. In view of the critical stance
taken by States and the many questions to which the draft articles and accompanying commentary
give no clear answer, chances are that the ILC will have to go back to the drawing board. The CAVV
considers that thorough revision of the draft articles and particularly of the commentary would indeed
be desirable. Nonetheless, in this advisory report the CAVV will comment separately on each of the
draft articles.

It should be emphasised that this advisory report builds on an earlier advisory report dating from
2011, in which the CAVV had already stated it was in favour of an exception to functional immunity for
crimes under international law.® In its recent advisory report on prosecuting the crime of aggression,
the CAVV once again spoke out in favour of such an exception.

Chapter 1 of the advisory report first briefly explains the main questions regarding the content and
scope of the immunity of State officials from foreign criminal jurisdiction and also briefly outlines

the context in which the draft articles were adopted on first reading. Chapter 2 of the report discusses
in more detail each of the eighteen draft articles in turn. The CAVV has chosen to examine in depth

the most important controversial points. On other points, the report is limited to a brief reflection or
question, or to the observation that a given draft article or the accompanying commentary still lacks
persuasiveness or requires further clarification. The advisory report concludes with an evaluation and
some final remarks on the future of the project.

The CAVV adopted the advisory report on 16 June 2023, and recommends that the government take

account of the following observations when determining its position on the ILC draft articles on the
immunity of State officials from foreign criminal jurisdiction.
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The draft articles in context

International law distinguishes between two
forms of immunity which constrain the exercise
of jurisdiction over foreign State officials without
the consent of their home State, namely personal
immunity and functional immunity.

Personal immunity arises from the need to
protect the exercise of the functions of State
officials engaged in international relations,
especially when they are abroad in their official
capacity. For example, diplomatic immunity
protects diplomats from the jurisdiction of the
receiving State,” and State officials participating
in an official (‘special’) mission are, in the State
where they are on an official mission, protected
by a form of personal immunity related to
diplomatic immunity.® Personal immunity from
all foreign criminal jurisdiction at all times is
considered necessary for a limited number of
State officials, including in any event Heads

of State, Heads of Government and Ministers

for Foreign Affairs (together known as the
troika), and applies irrespective of the official’s
whereabouts and, in the event of presence in the
forum State, also irrespective of the capacity in
which the official is present.” Personal immunity
lapses as soon as a State official ceases to hold
the relevant post or once the official mission has
ended.

All State officials are entitled to functional
immunity from foreign jurisdiction. This
immunity applies only to official acts, but
continues to apply even after the official leaves
office for official acts committed while in office.
State officials who are no longer protected by
personal immunity after leaving office or after
completion of a special mission are still entitled
to functional immunity for official acts.

Both immunities are of a procedural nature.
Immunity does not therefore imply that such
persons are no longer subject to the criminal

law. Potentially, therefore, their criminal
responsibility continues to apply, even if

the forum State cannot give effect to that
responsibility owing to the existence of immunity.

When the willingness to prosecute international
crimes on the basis of universal jurisdiction
increased in the 1990s, the question arose of
whether personal or functional immunity of
foreign State officials would prevent the exercise
of criminal jurisdiction over these crimes. As
regards personal immunity from the criminal
jurisdiction of another State, the International
Court of Justice answered this question in the
affirmative in the Arrest Warrant judgment

of 2002.° But the controversy about functional
immunity continued to exist and was undoubtedly
the reason why the ILC included the topic in its
programme of work in 2007.

The debate within the ILC revealed a profound
division on this point. Opposite conclusions were
also reached by the two Special Rapporteurs,
Roman Anatolovich Kolodkin (2008-2011) and
Concepcion Escobar Hernandez (2012-2022),

who with their eleven reports had taken the lead
in the debate. According to Special Rapporteur
Kolodkin, the arguments for an international
crimes exception to functional immunity were not
convincing,'’ while Special Rapporteur Escobar
Hernéandez concluded that international law did
provide for such an exception or limitation.

The two Special Rapporteurs also reached
different conclusions about whether the personal
immunity of the members of the troika extends
to other high-ranking State officials. This question
was answered in the affirmative by Special
Rapporteur Kolodkin'” and in the negative by
Special Rapporteur Escobar Hernandez."* On both
these points, the draft articles adopted on first
reading were in keeping with the view taken by
Special Rapporteur Escobar Herndndez, but the
debate on a possible exception to or limitation of
functional immunity in respect of crimes under
international law became heated. Some of the
ILC members threw their weight squarely behind
Special Rapporteur Escobar Hernédndez, while
others said they were in favour of article 7, but
noted that this draft article was a reflection of
the ILC’s mandate to promote the progressive
development of international law;" yet a third
group considered that the direction in which the
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draft article proposed to develop international
law was not desirable.”” Owing to the ensuing
stalemate, a roll call vote on the adoption of the
draft article was held in 2017 in a departure from
the usual practice in recent decades. The draft
article was adopted by twenty-one votes for and
eight votes against (with one abstention and four
members absent).'° Although the draft articles
were adopted without a vote in 2022 on first
reading, some members which had voted against
in 2017 noted that their views on draft article 7
remained unchanged.

Due to the controversy about draft article 7,

the role of the draft articles concerning the
procedural aspects of functional immunity
gradually changed. Critics of draft article 7
emphasised that possible substantive limitations
on the right to functional immunity could be
developed only together with procedural rules.
Once it became clear that the ILC would not
reach consensus on draft article 7, the idea was
conceived of framing the procedural rules as
procedural safeguards that would contain the
risk of politicisation and abuse in order to reduce
resistance to draft article 7. Part Four of the draft
articles, which is entitled ‘Procedural provisions
and safeguards’, contains eleven draft articles
on topics such as invocation and waiver of
immunity by the sending State of the official and
examination and determination of immunity by
the forum State. The draft articles raise various
substantive questions that will be discussed in
chapter 2 of this advisory report, but it is worth
noting here that the procedural provisions are
often not based on existing State practice, and
have in any event been partly designed with a
view to winning over opponents of draft article 7.
The ILC therefore seems to be working towards
the adoption of a text that can serve as a basis
for treaty negotiations. The commentary to the
draft articles states that the ILC ‘has not yet
decided on the recommendation to be addressed
to the General Assembly regarding the present
draft articles, be it to commend them to the
attention of States in general or to use them

as a basis for the negotiation of a future treaty
on the topic. As is customary, the Commission
will take this decision when it adopts the draft
articles on second reading, which will enable it
to benefit from any comments made by States on
this issue.”’®* However, the draft articles in Part

Four suggest that the ILC has already anticipated
this to some extent. The CAVV supports the line
taken by the ILC and will therefore explain below,
when discussing draft articles 7,17 and 18, why

it considers that working towards the adoption

of a treaty text is the best way to bridge the
fundamental differences of opinion within the ILC
and within the international community.
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— Chapter 2

Discussion of individual articles

Part one: Introduction

In draft article 1, paragraph 1 the ILC defines

the scope of the draft articles: the draft articles
apply to the immunity of State officials from

the criminal jurisdiction of other States. It
follows that the draft articles do not relate to the
exercise of civil and administrative jurisdiction.
Moreover, rules regarding the inviolability of
State officials and immunity from execution are
not included in the draft articles. Immunity from
execution concerns the prohibition on ‘executing
a judgment or any other measure of execution
or protection in respect of the beneficiary of this
immunity or in respect of the property which
enjoys this immunity’, whereas inviolability
refers to the duty of the forum State ‘to refrain
from taking any coercive measures with regard
to certain persons, buildings or property.’

The CAVV would prefer a more comprehensive
approach and therefore invites the ILC to extend
the scope of its work to include immunity from
execution and the issue of inviolability.”! After all,
conventions that subject the immunity of State
officials to a special regime, such as the Vienna
Convention on Diplomatic Relations (VCDR),”* the

Vienna Convention on Consular Relations

(VCCR)* and the Convention on Special Missions,
without exception also cover the rules regarding
inviolability and immunity from execution. It
should also be noted that the resolution of the
Institute of International Law on ‘Immunities
from Jurisdiction and Execution of Heads of State
and of Government in International Law’ clearly
distinguishes between inviolability, immunity
from jurisdiction and immunity from execution.
Although these rules are relevant only to State
officials who have personal immunity,”® the
CAVV considers that their inclusion in the draft
articles is logical and necessary.”” For example,
the draft articles could deal with summonses to
appear or requests to present a document such
as a passport.”® As such, these measures do not,
in principle, involve the exercise of criminal
jurisdiction and may therefore not fall within the
current scope of the draft articles. It is evident
from the reports of the Special Rapporteurs that
they favour a broad interpretation of the term
‘exercise of criminal jurisdiction’ to include, for
example, the preparation of inspection reports,
the gathering of evidence, the questioning of
witnesses and the confiscation of passports.
However, the CAVV wonders whether some of
these measures could not better be addressed
through the concepts of inviolability or immunity
from execution, although it is also aware that

the dividing line between inviolability, immunity
from jurisdiction and immunity from execution is
sometimes fine.

Both these conventions and the work of the
Institute of International Law also deal with the
issue of immunity from civil and administrative
jurisdiction. However, the CAVV does appreciate
the reasons for the ILC’s decision to limit the draft
articles to immunity from criminal jurisdiction.
This is not because the law on immunity of State
officials from foreign civil and administrative
jurisdiction has already fully crystallised, but
precisely because that is not the case; properly
identifying the many facets of immunity from
criminal jurisdiction is in itself a considerable
challenge.
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In draft article 1, paragraph 2, the ILC indicates
that the draft articles merely constitute the

lex generalis in respect of the immunity

of State officials. The draft articles do not
therefore apply in cases where State officials
are subject to special rules of international
law (lex specialis) on immunity from national
jurisdiction. The ILC refers, for example, to the
Vienna Convention on Diplomatic Relations,
the Vienna Convention on Consular Relations,
the Convention on Special Missions, the Vienna
Convention on the Representation of States in
their Relations with International Organizations
of a Universal Character,’” the Convention on
the Privileges and Immunities of the United
Nations,* the Convention on the Privileges and
Immunities of the Specialized Agencies,* status
of forces agreements and, possibly, customary
international law.”> The CAVV has no further
comments on draft article 1, paragraph 2.

In draft article 1, paragraph 3, the ILC provides
that the draft articles do not affect the rights

and obligations of States under international
agreements establishing international criminal
courts and tribunals. In the ILC’s own words,
such a provision is intended ‘to regulate the
relation between the provisions of the treaty and
those of another treaty or of any other treaty
relating to the matters with which the treaty
deals.*® As the draft articles are explicitly limited
to immunity from the criminal jurisdiction of
another State, in keeping with draft article 1,
paragraph 1, it is debatable whether the draft
articles and the international agreements
referred to in paragraph 3 cover the same topics.
At first sight, the inclusion of a conflict clause
therefore seems unnecessary. However, the CAVV
can well imagine that the provision has been
included in view of the debate on the immunity
of officials of States not party to the Statute of the
International Criminal Court,”’ in particular in
relation to the horizontal relationship between
States; after all, when a State Party is requested
by the Court to arrest and surrender to the Court
an official of a non-State Party on its territory,
that situation falls within the scope of both the
draft articles and the Rome Statute. If that is
indeed the background to the provision, the CAVV
considers that the wording of the provision and
of the accompanying commentary are needlessly
confusing. Draft article 1, paragraph 3 first

emphasises the relative effect of treaties, in other
words the principle that the rights and obligations
under treaties establishing an international
criminal tribunal apply only to the parties to
those treaties. The commentary then goes on to
state that the term ‘as between the parties to those
agreements’ in draft article 1, paragraph 3 ‘does
not...imply any statement whatsoever in relation
to any other obligation that can be imposed upon
States under international law, in particular by
the Security Council or any other international
organization’.* Without further interpretation,
both those who favour and those who oppose a
limitation of immunity in horizontal relations
between a State Party and a non-State Party

in the context of the exercise of criminal
jurisdiction by the International Criminal Court
may feel that this wording supports their view.
By referring to ‘obligations under international
law’ in the commentary, the ILC could be said to
leave open the possibility that the International
Criminal Court need not recognise the personal
immunity of nationals of States not bound by the
Statute because this immunity is not recognised
by general international law in the case of
international tribunals. On the other hand, the
commentary speaks of obligations that can be
imposed by international law, although in a

case where immunity is not applicable under
customary law no obligation can be said to be
imposed. The most obvious interpretation of the
commentary is that the ILC wishes to recognise
that States which are not party to a convention
establishing an international court may be obliged
by the Security Council to cooperate with the
Court, but the reference to international law in
general, and to other international organisations
(which, after all, unlike the Security Council,
cannot set aside the rights and obligations of
States under other rules of international law) is

a source of confusion. The CAVV thinks it would
be advisable to make clear that the conflict clause
of draft article 1, paragraph 3 relates only to the
exercise of national criminal jurisdiction in the
context of proceedings before an international
criminal court and amending the commentary in
such a way that it no longer raises more questions
than it answers.
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Draft article 2 defines two terms that are crucial
to the application of the functional immunity
rule: ‘State official’ and ‘act performed in an
official capacity’.

Draft article 2 (a) defines State official as ‘any
individual who represents the State or who
exercises State functions, and refers to both
current and former State officials.” The provision
therefore first makes it clear that former State
officials too come within the definition of State
official. Incidentally, the CAVV will regularly
indicate in this advisory report that a given
draft article also applies to former State officials,
because not all readers will be aware of this
definition if they only read parts of the report.

The CAVV believes that the definition in draft
article 2 (a) may possibly result in the scope of
the provision being too wide. According to the
commentary, the term ‘State official’ should be
interpreted autonomously (i.e. independently

of the position a particular person holds under
national law) by reference to the criteria set

out in draft article 2(a) — representing the State
or exercising State functions (or both).*’ As the
commentary goes on to say that a ““State official”
is the individual who is in a position to perform
...State functions’,"' the definition would also
seem to include individuals who are not organs
of the State and to whom no State functions have
been assigned under the national law of the State
of the official.* The CAVV is not in favour of a
wide definition of this kind because it extends
functional immunity to situations that do not
come within the normative scope of the rule.

What must be understood by the term ‘State
official’ or ‘act performed in an official capacity’
within the meaning of draft article 2 (b) depends
on the rationale and content of the functional
immunity rule. Basically, there are two
approaches.
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The first approach treats the functional immunity
of State officials as an integral part of the State
immunity rule. The State immunity rule prohibits
the exercise of jurisdiction over foreign States
when they are sued in respect of sovereign acts.
The rule is sometimes explained by reference to
the maxim par in parem non habet imperium, i.e.
equals do not have authority over one another.
To prevent circumvention of the State immunity
rule, it should also not be possible for State
officials to be called to account abroad for acts

in respect of which the State itself would have
enjoyed immunity if the case had been brought
against the State. In this approach, all acts of State
officials that can be imputed to the State under
international law are treated as ‘acts performed in
an official capacity’.

The second approach regards functional
immunity as an independent rule of international
law which is also based on the sovereign equality v
and independence of States, but which must be
clearly distinguished from the State immunity
rule. In this approach, the functional immunity
rule rests on two pillars: 1) State officials are not
accountable in their personal capacity for acts
they perform for and on behalf of the State (a
general principle recognised by most domestic
legal systems) and 2) in order to protect its
territorial sovereignty and independence, the
State of the official has the sole right to determine
the mandate of its officials and to establish at

law whether an official has acted in accordance
with that mandate in a given case.”” In this
approach, official acts, or acts performed in an
official capacity, are acts for which an official is
not individually accountable and cannot be held
individually accountable by the forum State.

The two approaches therefore define the
normative elements of the functional immunity
rule in fundamentally different ways. How this
normative basis or rationale influences the debate
on the existence of limitations or exceptions to the
rule will be explained below in the discussion of
draft article 7.

Advisory report on the draft articles of the International Law Commission on immunity of State officials from foreign criminal jurisdiction 9



The ILC decided to leave open the question of
what constituted the normative basis of the

rule of functional immunity. In the commentary
to draft article 2 (b), the ILC says that while
attribution of an act to a State is a prerequisite
for the act to be characterised as having been
performed in an official capacity, this does not
prevent it from also being attributed to the
individual.** According to the ILC, the criteria
for attribution set out in articles 7 to 11 of the
articles on responsibility of States*’ do not seem
generally relevant in determining whether an
act must be treated as an official act, but what
the ILC means by this is not entirely clear from
the commentary.” The decision not to choose
between the two approaches appears to have
been taken for pragmatic reasons. As the two
approaches are so different, it is unlikely that
the ILC would have closed ranks if one of the
options had been explicitly chosen. But the
CAVV considers that the subsequent debates
about possible exceptions or limitations to the
functional immunity rule have been clouded

by the lack of a shared understanding of the
conceptual basis of the rule. After all, the answer
to the question whether a particular act should be
treated as an official act may differ according to
the approach adopted. And, as will be explained
in more detail below in respect of draft article

7, the chosen approach also determines what
arguments for or against an exception for
‘international crimes’ are convincing in the light
of the rules governing the determination of the
content and scope of customary international
law. The CAVV therefore considers that the draft
articles would benefit from a clear explanation
of the different conceptual approaches to the
rule. Although the existence of opposing views
on whether functional immunity has exceptions
or limitations is already apparent from the draft
articles and the commentary, they do not reveal
how these contradictions may possibly be traced
back to different conceptions of the rule as such.

The CAVV considers the second approach -i.e.
functional immunity as an independent rule

of international law - to be more in keeping
with both State practice and opinio juris
regarding the functional immunity rule and
with the nature of the State immunity rule.” The
difference between the two approaches becomes
particularly apparent when a State official is

sued in a personal capacity. Naturally, when
proceedings are instituted against a State official
in an official capacity, i.e. as a representative

of the State, the rule of State immunity must
apply because it is actually the State against
which the proceedings are instituted.”” But when
proceedings are instituted against a State official
in a personal capacity, which is by definition

the case in criminal proceedings, the liability

of the State is not at issue. The CAVV considers
that application of the State immunity rule
(instead of the independent rule of functional
immunity) in situations in which an official of

a foreign State is held responsible in a personal
capacity for acts that are also attributable to the
State, but where the State itself is not involved
in the legal proceedings (either directly or
indirectly), and its responsibility does not need
to be established either, is not evident and not
in accordance with international law. Such an
application would mean that the lawfulness

of ‘acts of State’ may also not be tested in legal
proceedings in which the foreign State itself is
not involved. In some domestic legal system:s,
such a limitation is adopted in the context of

the act of State doctrine. Although a few early
applications of the act of State doctrine coincided
with the functional immunity rule,” in its modern
form the doctrine is a rule of national law which
applies mainly in common law countries, having
first been formulated in the United States and
the United Kingdom. The doctrine is a product
of considerations involving the separation of
powers, or forum non conveniens, and cannot

be regarded as an obligation arising from the
principle of sovereignty under international
law.

In view of the above, the CAVV wonders whether
the definition of State official in draft article 2 (b)
is not too broad. Functional immunity protects
the territorial sovereignty and independence

of the State of the official by protecting the
sovereign functions of the State from foreign
interference. However, the CAVV considers

that a condition for this protection is that the
exercise of official functions has a basis in the
national law of the State of the official, in other
words that the privilege of functional immunity
should be granted only to those who have been
officially designated by the State to perform
official functions. In the opinion of the CAVV, de
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facto State organs,” or private persons whose
actions can be imputed to the State but who have
no official mandate under the national law of

the home State, should not fall within the scope
of the definition of State official. If the concept

of ‘State official’ is delimited in this way, it is
actually not interpreted autonomously. Instead, it
could be provided that possession of such a status
under national law is required.

Draft article 2 defines only two concepts. The
original intention was to formulate definitions
of a number of other key terms as well, namely
‘criminal jurisdiction’, ‘immunity from criminal
jurisdiction’, ‘immunity ratione materiae’ and
‘immunity ratione personae’. The ILC ultimately
decided not to define these terms owing to

the differences in definitions and practices

in different legal systems and the fact that
comparable terms are not defined in other
instruments such as the Vienna Convention on
Diplomatic Relations, the Vienna Convention on
Consular Relations and the Convention on Special
Missions.

The CAVV agrees that ‘criminal jurisdiction’ is
a concept that is hard to define, but wonders
whether the rights and obligations in the draft
articles that depend on whether criminal
jurisdiction is exercised, in particular draft
articles 9 and 14, are now sufficiently clearly
delimited. As the commentary to these draft
articles does deal with the concept of ‘criminal
jurisdiction’, this advisory report will consider
the commentary in more detail below when
discussing the relevant draft articles.

The CAVV believes that it would nonetheless

be desirable for the terms immunity ratione
materiae and immunity ratione personae to be
defined at the start of the draft articles. These
terms are now implicitly defined in those
instances where the content and scope are
described, but as the content and scope can also
be interpreted in the light of the rationale, or
normative basis of the rules, it would be logical
and useful to have a preliminary consideration
of the rules as such. As noted above, particularly
in respect of functional immunity, differences of
opinion regarding the expression ‘official act’ can
be traced back to differences of opinion about the
nature and rationale of the immunity rule. And

in the case of personal immunity, the personal
scope of the rule can be understood only in the
light of the nature and rationale of this form of
immunity. Although it is certainly possible to
discuss the nature and rationale of the rules in
the comments to other draft articles, the CAVV
believes that it would be preferable to include a
brief consideration of these two key concepts at
the start of the draft articles.

Part two: Inmunity ratione personae

Part Two concerns the immunity ratione personae
of the ‘troika’, namely the Head of State, the Head
of Government and the Minister for Foreign
Affairs.

This part consists of two draft articles dealing
with three elements: the subjective element (draft
article 3) and the material and temporal elements
(draft article 4).

Draft article 3 contains a closed list of persons
entitled to immunity ratione personae: the

Head of State, the Head of Government and the
Minister for Foreign Affairs, together known

as the ‘troika’. The commentary explains that
the immunity of the members of the troika is
based on two grounds: 1) under international
law, these persons represent the State as soon as
they take up their office, or, as the IC] put it in
the Arrest Warrant case, ‘he or she is recognized
under international law as representative of
the State solely by virtue of his or her office’,
and 2) the importance of the uninterrupted
performance of these functions. To quote the
ICJ, a Minister for Foreign Affairs is ‘in charge
of his or her Government’s diplomatic activities
and generally acts as its representative in
international negotiations and intergovernmental
meetings’ and because ‘[i]n the performance of
these functions, he or she is frequently required
to travel internationally, [he or she] must be in
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a position freely to do so whenever the need
should arise’.”” The commentary also explains
that some ILC members consider that other high-
ranking State officials who frequently travel
outside the national territory and represent
the State, such as a Minister of Defence or a
Minister of International Trade, are also entitled
to the protection of this rule.”* They refer in this
connection to the fact that in its judgment in
the Arrest Warrant case, the IC] stated that ‘in
international law it is firmly established that,
as also diplomatic and consular agents, certain
holders of high-ranking office in a State, such
as the Head of State, Head of Government and
Minister for Foreign Affairs, enjoy immunities
from jurisdiction in other States, both civil and
criminal.’*” According to advocates of a broader
application of the rule, the IC] apparently also
assumes that the three officials mentioned are
merely examples of officials protected by the
rule. This position has also been taken by a
handful of domestic courts.

However, the CAVV agrees with the ILC that only
the three named officials are protected by this
far-reaching form of immunity ratione personae.
The CAVV’s understanding is that the reference
to the troika was intended only to indicate

the substantive effect of the immunity. After

all, this interpretation does not prevent other
State officials from enjoying immunity ratione
personae in certain circumstances. In particular,
State officials who are on an official (‘special’)
mission abroad are protected by ad

hoc personal immunity during the mission.
However, the personal immunity referred

to in these draft articles is an immunity that
applies at all times, i.e. regardless of whether a
State official is present abroad and regardless

of the purpose for which the official is present
abroad. This far-reaching form of immunity
shields the members of the troika from any
exercise of foreign criminal jurisdiction, even
where that exercise of jurisdiction does not in
any way prevent them from travelling abroad
for the purpose of maintaining international
relations. This is illustrated by the dispute that
led to the ICJ’s judgment in the Arrest Warrant
case. The disputed Belgian arrest warrant made
an exception for official visits by the Congolese
Minister of Foreign Affairs to Belgium, but

the issuing and circulation of the warrant

was nonetheless regarded as a violation of the
minister’s immunity and inviolability.
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The immunity of the troika thus goes well beyond
ad hoc personal immunity and diplomatic
immunity. Although diplomats play a key role

in maintaining diplomatic relations, diplomatic
immunity is limited to the jurisdiction of the
receiving State — and any transit States® —
although arrest and prosecution in a State other
than the receiving State would make it impossible
for the diplomat to perform their functions.

In short, diplomatic immunity protects the
performance of a diplomat’s functions (not the
individual), but does not go so far as to ensure
that the diplomat can continue performing these
functions at all times. The far-reaching personal
immunity of the troika must therefore certainly
be understood in part in the light of the first
ground mentioned above: i.e. a Head of State,
Head of Government or Minister for Foreign
Affairs is recognised under international law as

a representative of the State ‘solely by virtue of
his or her office’.”” This does not apply to State
officials who are not members of the troika.
Although other high-ranking State officials also
play an important role in maintaining a State’s
international relations, the CAVV considers that v
for the effective performance of these functions

it is sufficient for such officials to enjoy ad hoc

diplomatic immunity during missions.

The CAVV believes that the words ‘such as’ in

the Arrest Warrant case can be interpreted
differently from the meaning attributed to them
by proponents of a broader application of the
immunity of the troika. The IC] merely stated

that other officials may also enjoy immunity

from foreign jurisdiction, but the reference to
diplomatic and consular officials in itself shows
that it is unlikely that the ICJ intended that the
(personal) immunity of other officials should
have the same content and scope as that of the
members of the troika; after all, diplomatic and
consular officials each enjoy a different and,

in both cases, much less far-reaching, form of
personal immunity than the members of the
troika. This much-discussed phrase can thus also
be understood as referring to the form of personal
immunity related to diplomatic immunity, namely
ad hoc diplomatic immunity, which provides
protection to State officials on an official mission.
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Draft article 4 deals with the temporal and
material elements of immunity ratione personae.

As far as the temporal element is concerned, the
ILC notes that paragraph 1 provides for Heads

of State, Heads of Government and Ministers

for Foreign Affairs to enjoy immunity ratione
personae only during their term of office. That

is only logical, because after their term of office
they no longer represent the State. As regards the
material element, the ILC states in paragraph 2
that this immunity is complete: it extends to both
private and official acts, including acts committed
by the person concerned before his term of office.

The CAVV considers that the scope of the
immunity ratione personae reflects positive law.
The rules laid down in draft article 4 are based
on the ICJ’s Arrest Warrant judgment.* The
immunity ratione personae of the troika from the
domestic jurisdiction of other States is absolute:
this immunity also extends to all acts, including
those that qualify as crimes under international
law.® There is no indication that customary
international law has changed in the meantime.

In draft article 4, paragraph 3, the ILC has
included a ‘without prejudice’ clause. This clause
explains that, after cessation of immunity ratione
personae, members of the troika can still be
protected by immunity ratione materiae. Indeed,
in so far as the person concerned has performed
acts in an official capacity during the term of
office as representative of the State, functional

immunity will apply (see draft articles 5 and 6
below).
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Part three: Immunity ratione materiae

Part Three concerns the functional immunity or
immunity ratione materiae of officials of foreign
States. As in Part Two, the ILC distinguishes
between a subjective element (draft article 5)
and a material and temporal element (draft
article 6). In the controversial draft article 7, the
ILC provides for a limitation of, or exception to,
functional immunity in respect of crimes under
international law.

Pursuant to draft article 5, foreign State officials
who act in that capacity enjoy functional
immunity. Unlike draft article 3 on immunity
ratione personae, draft article 5 does not list
specific persons entitled to functional immunity. v
Nor is that necessary: all state officials (i.e.
including former State officials) enjoy functional
immunity. Logically, the commentary refers back
to draft article 2 (a) for the definition of State
official (““State official” means any individual
who represents the State or who exercises State
functions, and refers to both current and former
State officials.”).
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Draft article 6 clarifies the material and temporal
elements of functional immunity. Paragraph 1
provides that functional immunity extends only
to acts performed in an official capacity. This
means that State officials cannot claim functional
immunity with respect to acts performed in a
private capacity (unless, of course, they enjoy
immunity ratione personae). Paragraph 2
indicates that functional immunity is permanent:
in so far as persons in a position of authority
have performed an act in an official capacity,
they will always be able to invoke functional
immunity, even after ceasing to hold office. In the
opinion of the CAVV, none of this is controversial
and the provisions reflect the law as it stands.
Paragraph 3 provides that persons who have
enjoyed immunity ratione personae continue

to enjoy functional immunity after their term

of office with respect to acts performed in an
official capacity during that term of office.
Strictly speaking, this provision is superfluous

as it is implicit from paragraphs 1 and 2 and,
furthermore, draft article 4 already provides

for continuation of functional immunity after
cessation of the personal immunity of members
of the troika. The CAVV therefore considers that
it would be better for this information to be
included in the commentary to draft article 6.
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1. The decision to formulate draft article 7
as lex ferenda

Draft article 7, as adopted on first reading,
provides that functional immunity does not apply
in respect of a number of specified crimes under
international law. It is without doubt the most
controversial provision of these ILC draft articles.
As noted in the introduction to this advisory
report, when this draft article was provisionally
adopted in 2017 it even came to a vote —
something which is highly exceptional.®® The ILC
has, in its own words, included this draft article
because it considers that (1) there is a discernible
trend towards limiting the applicability of
immunity from jurisdiction ratione materiae

in respect of certain types of behaviour that
constitute crimes under international law, and

(2) it is necessary to recognise the unity and
systemic nature of international law and to
prevent immunity from becoming a procedural
mechanism to block the implementation of
international law norms regarding accountability
and individual criminal responsibility.®” Although
the commentary does not explicitly state that the v
ILC considers draft article 7 to be a progressive
development of the law (lex ferenda),* the
wording used in the commentary does not
support the view that it represents the state of the
law as it is (lex lata), and it is apparent from the
records of the Commission’s deliberations that
there was no majority in the ILC to adopt draft
article 7 as lex lata.

The CAVV considers that presenting the exception
to functional immunity as a desirable direction
for development of the law fails to do justice

to the complex State practice regarding the
prosecution of crimes under international law
committed by foreign State officials. State practice
in the wake of the Second World War leaves little
doubt that States intended to make it possible for
officials suspected of crimes under international
law to be tried by foreign courts. On the other
hand, since the 1990s in particular, when the rule
was first applied on a larger scale and other than
in the context of the Second World War, state
practice also reveals widespread resistance to

the rule, which has become apparent precisely
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through the work of the ILC. It follows that the
exception to functional immunity for crimes
under international law seems not so much

a desirable development as a rule that needs
further delimitation (as discussed in more detail
in relation to the procedural safeguards of Part
Four). Although an exhaustive analysis is not
possible within the limited scope of this advisory
report, the CAVV will endeavour to explain both
developments briefly below.

In 1945, States were united in their desire

to ensure that acts that had shocked the
international legal order, such as those
committed by the Nazi regime, would be
prosecuted and punished, no matter where in
the world the suspects might be and regardless
of whether these crimes had been committed in
an official capacity. For example, the Nuremberg
Tribunal stated: ‘The principle of International
Law, which under certain circumstances protects
the representatives of a State, cannot be applied
to acts which are condemned as criminal by
International Law. The authors of these acts
cannot shelter themselves behind their official
position in order to be freed from punishment in
appropriate proceedings.”’”’ A General Assembly
resolution unanimously adopted by States a
short while later confirmed that this principle
has general application in the trial of ‘offences
against the peace and security of mankind’.
Principle III of the Nuremberg Principles,

as adopted by the ILC in 1950, contains a
comparable provision: ‘The fact that a person
who committed an act which constitutes a crime
under international law acted as Head of State or
responsible Government official does not relieve
him from responsibility under international
law.’”> And the ILC confirmed in 1954 that these
principles apply to proceedings before both
national and international tribunals.”” Moreover,
to ensure the trial of future international crimes,
States adopted a series of conventions, under
which the possibility of trial by a foreign court
was expressly made possible and in some cases
even mandatory.”* Under customary international
law, crimes under international law are crimes
for which there is individual responsibility
under international law. Furthermore, it

follows from the very nature of the concept

of ‘international crime’ that all States have

the right to exercise universal jurisdiction

precisely in order to determine that personal
responsibility of the State official.”” Even before
the ILC started work on the draft articles, it was
clear that the principle of universal jurisdiction
had developed into a principle of positive law in
customary international law, and the fact that
some States have criticised certain applications
of the principle does not detract from this.”"In the
Eichmann case, the Israeli Supreme Court put it
this way: ‘Of such odious acts it must be said that
in point of international law they are completely
outside the ‘sovereign’ jurisdiction of the State
that ordered or ratified their commission, and
therefore those who participated in such acts
must personally account for them and cannot
shelter behind the official character of their task
or mission.’

However, in the ILC commentary to draft article
7 these conventions and the developments in
international criminal law are not presented as
directly affecting the functional immunity rule,
but are instead part of a discussion about values
and the systemic interpretation of international
law. This does not make clear how the values

and developments in question are relevant in
determining the content and scope of the rule

in terms of positive law. Special Rapporteur
Escobar Hernandez’s fifth report identified the
importance of various other rules of international
law as follows: ‘Whether or not there is a
customary norm defining international crimes as
limitations or exceptions to immunity, a systemic
analysis of the relationship between immunity
and international crimes in contemporary
international law shows that there are various
arguments in favour of such a norm.””® The fifth
report then examined the subjects of jus cogens,
the fight against impunity, the right to reparation,
the obligation to prosecute crimes under
international law or other international crimes
and concluded that ‘the arguments that have
been analysed above make it clear that there are
sufficient grounds in contemporary international
law to conclude that the commission of
international crimes may constitute a limitation or
exception to the immunity of State officials from
foreign criminal jurisdiction.””” In other words,
developments in international criminal law are
presented as arguments for adapting the existing
rule of customary law. However, arguments
about the lex lata content and scope of customary
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international law can also be coherent when
they give effect to key concepts that define a rule,
in cases where the normative basis or rationale
of the rule serves as the guide. Lord Sumption
explained this in relation to restrictions on State

immunity in a case before the UK Supreme Court:

‘[TThe adoption of the restrictive doctrine
has not proceeded by accumulating
exceptions to the absolute doctrine. What
has happened is that governments, courts
and writers of authority have been prompted
by the widening scope of State operations
and their extension into commerce and
industry, to re-examine the true basis of a
doctrine originally formulated at a time
when states by and large confined their
operations in other countries to the classic
exercises of sovereign authority. The true
basis of the doctrine was and is the equality
of sovereigns, and that never did warrant
immunity extending beyond what sovereigns
did in their capacity as such.’

The position that functional immunity does not
extend to crimes under international law can
be defended as a lex lata position by reference
to the normative basis, or rationale, of the
functional immunity rule and the developments
in international criminal law that have a direct
bearing on it. As States have unanimously
imposed a limit on their freedom to determine
the mandate of State officials in the form of
individual responsibility for crimes under
international law, and as States have determined
that, in certain circumstances, all States may
try those suspected of committing these crimes
and that determining whether a mandate

has been exceeded no longer falls within the
exclusive jurisdiction of the sending State of the
official, individuals can no longer hide behind
functional immunity (although this does not,
however, prevent the State itself from incurring
responsibility for the actions of its official and
being able to invoke State immunity when sued
in civil proceedings before a foreign court).

The UK House of Lords held in the Pinochet
case that States that are party to the Torture
Convention cannot invoke functional immunity
if their officials are prosecuted for torture in
other State Parties.®’ As the involvement of State

officials is part of the definition of torture, and as
the Convention imposes an obligation on States to
prosecute persons suspected of torture who are
within their territory, the Law Lords considered
the only logical conclusion to be that functional
immunity was not applicable. To quote Lord
Millett, ‘No rational system of criminal justice can
allow an immunity which is coextensive with the
offence.”*” Hence Chile could not invoke functional
immunity to protect its former Head of State from
British jurisdiction in extradition proceedings
instituted by Spain, which wished to prosecute
Pinochet for instances of torture committed in
Chile during his term of office.

The CAVV’s advisory report no. 20 on the
immunity of foreign State officials, written in
2011, was also based on these principles and
extended the logic of the Pinochet judgment to
conventions in which the role of the State is

not part of the definition of the international
crime as in the Torture Convention because the
conventions in question are actually directed

at state officials.** The CAVV first considered the
various international conventions providing
for the individual responsibility of perpetrators
of international crimes and the jurisdiction of
foreign courts in determining such responsibility,
and concluded that ‘[i]f it were to be possible
for state officials, in the event of prosecution by
a foreign state, to evade the operation of these
conventions by alleging that the act in question
was committed in an official capacity and is
covered by functional immunity, this would

be contrary to both the letter and the spirit of
the conventions.”® The CAVV also argued that
functional immunity should not apply to crimes
under international law outside the treaty
context, but its use of the expression ‘marked
trend’ to describe the state of international law on
this point still reflected a cautious approach.

It is noteworthy that the government response

to the CAVV’s 2011 advisory report immediately
opened the door to a lex lata approach to the
non-applicability of functional immunity to
international crimes. The Minister wrote that ‘the
functional immunity [that Heads of State, Heads
of Government and Ministers for Foreign Affairs]
continue to enjoy once their period in office

has ended will most likely not prevent a Dutch
criminal court from exercising its jurisdiction,
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if there is reason to believe that international
crimes have been committed. The final judgment
lies with the court.”** Subsequently, in 2015,

the Dutch government also notified the ILC,

in respect of individuals enjoying personal
immunity, that ‘officials suspected of having
committed international crimes in their official
capacity, should not be able to claim immunity
successfully once they have left office. The
functional immunity that those concerned
enjoy after they have left office will probably
not constitute an obstacle to the exercise of
jurisdiction by a Dutch court, if a reasonable
suspicion exists that they have committed
international crimes. Any final decision on this
point must, of course, be made by the courts.’
In 2016, the Netherlands formulated the same
position in unmistakably lex lata terms with
regard to all State officials, citing Dutch case
law: ‘The Netherlands further considers that
functional immunity does not extend to the
commission of international crimes committed
by those concerned in their official capacity.’

When the CAVYV revisited the issue in 2022,

on this occasion in relation to the crime of
aggression, it formulated its support for the
exception differently, stating that ‘there are good
arguments for saying that functional immunity
from criminal jurisdiction does not apply to
international crimes.”®” As explained above,

the CAVV is of the opinion that the relationship
between the two principles of international
criminal law - individual responsibility and
universal jurisdiction — and the rule of functional
immunity is more direct than was assumed in
2011. The CAVV considers that the argument that
functional immunity does not apply to crimes
under international law for which individual
criminal responsibility and universal jurisdiction
are accepted under customary international

law is legally convincing. The CAVV shares this
view with a considerable number of leading
authors,” and in 2001 and 2009 the Institute of
International Law too concluded that functional
immunity does not extend to international
crimes.”’ Likewise, the International Criminal
Tribunal for the former Yugoslavia (ICTY)
confirmed in 1997 that ‘exceptions arise from the
norms of international criminal law prohibiting
war crimes, crimes against humanity and
genocide. Under these norms, those responsible

for such crimes cannot invoke immunity from
national or international jurisdiction even if they
perpetrated such crimes while acting in their
official capacity.’

However, it cannot be denied that the manner in
which universal jurisdiction has been exercised
and used since the 1990s was not foreseen by
States and that, in view of these developments,

a large number of States no longer support the
unrestricted limitation of functional immunity
with regard to crimes under international law
(or with regard to international crimes under
international conventions). The British Pinochet
case can be seen as a turning point.” Although the
House of Lords ruling was explicitly limited to the
specific provisions of the Torture Convention, it
did draw attention to the possibility of exercising
universal jurisdiction in order to try State
officials before foreign courts. Subsequently,
there were numerous attempts to prosecute
current and former foreign State officials for
alleged international crimes during brief visits to
foreign territory, often prompted and supported
by human rights organisations.’ State practice
and opinio juris in support of draft article 7 is by
no means insignificant.” Well-known examples
are the judgment of Amsterdam Court of Appeal
in the Bouterse case (2000),’° the judgment of the
Italian Supreme Court in the Lozano case (2008),
the judgment of the Swiss Federal Criminal Court
in the Nezzar case (2012)* and, more recently, the
judgment of the German Supreme Court (2021) in
criminal proceedings against Syrian government
officials.

It is noteworthy, however, that the individuals

in these cases — and in other cases in which
universal jurisdiction was exercised in respect of
international crimes — were generally no longer
in government service, had voluntarily left their
country (for example by emigrating or seeking
refuge in other countries), had fallen into disgrace
in their own country or held a relatively low-
ranking position in the state hierarchy (low-cost
defendants’).'’’ In addition, the home State did not
invoke the immunity of the suspect in all cases.

Moreover, the relevant case law is not entirely
consistent. In 2005, for example, the Dakar Court
of Appeal refused, on the grounds of functional
immunity, to extradite Hisséne Habré, Chad’s
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former Head of State,'’' to Belgium, which wanted
to prosecute him for torture, genocide, crimes
against humanity and war crimes. However, it
should be noted that the Extraordinary African
Chambers of the Senegalese courts nonetheless
exercised their jurisdiction over Habré in 2016;
evidently, they did not consider immunity

to be an obstacle.'”” And in 2021, in apparent
contradiction to its previous judgment in the
Barbie case,'”” the criminal chamber of the
French Court of Cassation held that the allegation
against former President Bush and other US
government officials that torture was committed
at Guantanamo Bay did not warrant an exception
to immunity.'* However, in 2023, the French
Court of Cassation, in plenary session, ruled

that France could exercise its universal criminal
jurisdiction over a former member of the Syrian
security services charged with international
crimes, which implies that functional immunity
was not considered relevant.

The context in which the Nuremberg Principles
were adopted, namely a united international
community and a widely shared desire to
prosecute the crimes of the Nazi regime that
had already been established de facto, differs
fundamentally from the circumstances in which
the exception to functional immunity is often
invoked today. For a long time, States have not
actively exercised their universal jurisdiction

in the fight against impunity for international
crimes. Owing to the Cold War, the practice was,
for many years, mainly confined to prosecuting
former Nazi criminals in countries to which they
had fled after the Second World War.'* Only
after 1990 did international criminal law evolve
further, in particular through the establishment
of the ad hoc tribunals for Yugoslavia and
Rwanda, the exercise of universal jurisdiction,
particularly by a number of European countries,
and the entry into force of the Statute of the
International Criminal Court in 2002. It was not
until courts began again to effectively exercise
their jurisdiction over State officials of other
countries that it became clear to some States
that the principles they had wholeheartedly
embraced in the aftermath of the Second World
War could at the current juncture cause serious
political tensions and disrupt international
relations. Although most of the cases that were
brought were based on strong evidence that

the accused persons bore responsibility for
committing international crimes, it became clear
that many States had great difficulty in accepting
the untrammelled application of international
criminal law, in particular the jurisdiction of
other States over their current and former
officials. Ironically, the ILC’s work has only
reinforced the resistance, or in any event made
it visible. It is apparent from the input of States
in the work of the ILC in the Sixth Committee of
the General Assembly that a good many States
now do not consider the exceptions for crimes
under international law laid down in draft
article 7 to constitute positive law'"’ while only a
limited number take a different view.'** A slightly
larger number of States support draft article 7

as a desirable direction for development of the
law. Other States, particularly members of the
Non-Aligned Movement (such as Iran), but also
countries such as the United States, Israel and
Russia, now oppose the possibility of an exception
to functional immunity for crimes under
international law.'*” The CAVV acknowledges that
many States have objections to the exception,
perhaps due to increased fear of politically
motivated prosecutions.''’The CAVV considers
that this opposition should be taken seriously and
that possible risks should therefore be addressed
by means of procedural rules and safeguards
(see below), albeit without undermining the
fundamental non-applicability of functional
immunity in respect of crimes under international
law.

«

There are therefore two sides to the debate

on the applicability of functional immunity

to crimes under international law. On the one
hand, there is international criminal law and the
conviction deeply entrenched in State practice
that individuals responsible for such crimes
should not be able to hide behind the cloak of
sovereignty of the State for which they perform
their duties; and, on the other, doubts have arisen
in many States about the complete abandonment
of the protective effect of functional immunity.
The CAVV considers that the argument that
functional immunity does not apply to crimes
under international law for which individual
criminal responsibility and universal jurisdiction
are accepted under customary international law
is still legally convincing. However, the CAVV
also believes that the marked resistance of many
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States to certain applications of the functional
immunity exception is not unfounded and that

it is important for the ILC at this stage of the
project, and in the light of the opposition and
resulting deadlock, to work to achieve a solution.

The ILC has tried to do this by including
procedural safeguards in Part Four designed

to overcome resistance to draft article 7 by
providing sufficient guarantees against politically
motivated and unfounded prosecutions. But,
without a clear explanation of the legal status

of draft article 7, this road seems to be a dead
end. Opponents will feel supported by the use of
lex ferenda terminology in the commentary to
draft article 7, and will therefore have no reason
whatever to accept the inclusion of draft article 7
in any binding treaty text. So a treaty is doomed
to fail in advance. Only if the ILC manages to
provide a clear explanation of the arguments

in favour of a lex lata approach and thus create
scope for the further development of these
arguments in future national proceedings is there
a chance that opponents of this development will
opt for the lesser of the two evils, namely a treaty
text that contains at least sufficient safeguards to
protect the legitimate interests of the State of the
official.

2. Limitation to certain crimes under
international law

The ILC has decided to apply the exception or
limitation''! set out in draft article 7 only to the
crime of genocide, crimes against humanity,
war crimes, the crime of apartheid, torture
and enforced disappearance. The commentary
explains the choice as follows:

‘First, these are crimes about which the
international community has expressed
particular concern, resulting in the
adoption of treaties that are at the heart of
international criminal law, international
human rights law and international
humanitarian law, and the international
courts have emphasized not only the gravity
of these crimes, but also the fact that their
prohibition is customary in nature and that
committing them may constitute a violation
of peremptory norms of general international
law (jus cogens). Second, these crimes arise,

directly or indirectly, in the judicial practice
of States in relation to cases in which the issue
of immunity ratione materiae has been raised.
Lastly, it should be noted that these three
crimes are included in article 5 of the Rome
Statute, where they are described as ‘the most
serious crimes of concern to the international
community as a whole.

The CAVV would favour a more generally
formulated rule providing for the limitation of
functional immunity to be based on the factors of
individual criminal responsibility and universal
jurisdiction. Draft article 7 would then be worded
in such a way that functional immunity is not
applicable to customary international crimes to
which universal jurisdiction applies, of which

the commentary could naturally provide some
uncontroversial examples. The commentary could
also indicate that immunity may obviously also
be limited by treaties. In the context of this ILC
project, it is not necessary to take a position in
the debate about which crimes exactly qualify as
crimes under customary international law, nor in
the debate about whether universal jurisdiction
is applicable to all crimes under international
law. The current list of crimes to which functional
immunity does not apply gives rise to much
unnecessary debate and questions, and the
commentary to draft article 7 also fails to explain
why certain crimes are on the list and others are
not.

3. Two categories of crime that draft article
7 no longer mentions: corruption-related
crimes and crimes committed in the
territory of the forum State without that
State’s consent to the performance of the
activity that gave rise to the commission of
the crime

Initially, draft article 7 was not limited to crimes
under international law. Also excepted from the
scope of functional immunity in the text proposal
of Special Rapporteur Escobar Hernandez were
‘corruption-related crimes’ and ‘crimes that cause
harm to persons, including death and serious
injury, or to property, when such crimes are
committed in the territory of the forum State and
the State official is present in said territory at the
time that such crimes are committed’."** These
two categories of crime have not been included
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in the final text of draft article 7. However, the
commentary notes that ‘[t]his does not mean...
that the Commission considers that immunity
from criminal jurisdiction ratione materiae
should apply to these two categories of crimes’.

As regards crimes of corruption, the ILC added
that ‘[t]hey do not constitute “acts performed in
an official capacity”, but are acts carried out by a
State official solely for his or her own benefit.’

It was already apparent from the debate about
crimes committed in the territory of the forum
State that the Special Rapporteur’s text proposal
was misguided. The proposal was based on the
so-called ‘territorial tort exception’ as this may
possibly apply to State immunity. Although

the status of this exception under customary
international law is not yet fully established,
many States recognise an exception to the

State immunity rule for claims ‘to pecuniary
compensation for death or injury to the person,
or damage to or loss of tangible property’
arising from torts committed by foreign States
in the territory of the forum State. However, the
territorial exception to functional immunity is
of a different nature: it may apply only if a State
official is present in the territory of the forum
State without consent, or performs certain acts
in that territory without consent. This possible
exception was discussed at length in Special
Rapporteur Kolodkin’s second report:

‘If a State did not give its consent to the
presence of a foreign official and his activity,
which led to the commission of a criminally
punishable act, in its territory, there would
appear to be sufficient grounds for assuming
that the official does not enjoy immunity
ratione materiae from the jurisdiction of that
State. ...the State, consenting to the presence
and activity of a foreign official in its territory,
consented in advance to the immunity of that
person, in connection with his official activity.
If, though, there was no such consent, and
the person is not only acting illegally but is
present in the State territory illegally, then it
is fairly difficult to assert immunity. Examples
of this type of situation include espionage,
acts of sabotage, kidnapping, etc. In judicial
proceedings concerning cases of this kind,
immunity has either been asserted but not
accepted, or not even asserted.’

As regards the non-inclusion of this category,

the commentary to draft article 7 notes as
follows: ‘The Commission considers that certain
crimes, such as murder, espionage, sabotage or
kidnapping, committed in the territory of a State
in the aforementioned circumstances are subject
to the principle of territorial sovereignty and

do not give rise to immunity from jurisdiction
ratione materiae, and therefore there is no need
to include them in the list of crimes for which this
type of immunity does not apply.’

The CAVV is not convinced by the reasoning
in the commentary for the omission of these
two categories of crime from the list of crimes
to which functional immunity does not apply.
First of all, although these crimes do not
constitute ‘official acts’, this does not explain
why they should not be mentioned in draft
article 7. After all, even with regard to crimes
under international law, the Commission leaves
open whether or not they are official acts;
that is precisely why the draft article speaks
of non-applicability of, rather than exceptions
to, functional immunity. This is because non-
applicability can be the result of an exception
to the rule or a limitation resulting from the
application of the rule. More importantly,
however, the CAVV considers that the chosen
solution does not provide enough clarity. Although
the parts of the commentary cited above seem
clear, the commentary as a whole still leaves
room for debate.

As regards the definition of corruption, there was
clearly a difference of opinion within the ILC. The
commentary to draft article 7 mentions that some
members of the Commission regard corruption

as an official act whereas others consider it is a
private act.'” Furthermore, the explanation and
analysis of the limitation concerning territorial
crimes committed ‘without consent’ is not
sufficient to bring the debate that undoubtedly
exists on this point to an authoritative conclusion.
Apparently, the heated debates about crimes
under international law have prevented an in-
depth discussion of these two categories of crimes.

The CAVV believes that the applicability of
functional immunity to crimes of corruption and
to territorial crimes committed without the forum
State having given consent to enter its territory
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or to perform within its territory the sovereign
activity in the context of which the crime was
committed is a subject that deserves more
attention and discussion. There seem to be strong
indications that functional immunity is at least
partly limited in the case of both these categories
of crime, but the contours of these exceptions

or limitations are unclear.'”' The CAVV therefore
considers it advisable to devote separate draft
articles to these two types of crime and for the
ILC’s position to be set out in greater depth.

Part Four: Procedural provisions and
safeguards

Part Four contains the procedural rules
governing the invocation and application of
personal and functional immunity, some of
which have been specifically drafted with

the controversy about draft article 7 in mind.
According to the ILC, these procedural provisions
and safeguards serve three purposes:

1. maintaining a balance between the rights and
interests of the State of the official and the
rights and interests of the forum State;

2. promoting mutual trust and the stability of
international relations;

3. and ensuring that the exercise of criminal
jurisdiction with regard to an official of
another State is not abusive or politically
motivated.

The CAVV notes that other treaties that codify
international immunity rules contain hardly
any procedural rules. The Vienna Convention
on Diplomatic Relations, the Vienna Convention
on Consular Relations, the Convention on
Special Missions and the UN Convention on
State Immunity contain a provision on the
waiver of immunity, but no provisions relating
to the invocation of immunity, notification to
the foreign State, or the process of determining
immunity. In Part Four, the ILC is clearly
searching for new rules which a possible future
convention could contain.

Below, the CAVV will provide article-by-article
commentary on the main points and, above all,
will examine whether the procedural safeguards
as they are now formulated, in particular in

draft article 14, paragraph 3, sufficiently meet the
objections of States to an exception to functional
immunity for crimes under international law.
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Draft article 8 makes clear that the procedural
provisions and safeguards contained in Part
Four apply to all exercises of jurisdiction over
foreign State officials, current or former, where
the provisions of Parts Two and Three of the
draft articles are at issue. The draft article has
been included to address the concerns of some
ILC members and reaffirm that Part Four also
applies when jurisdiction is exercised pursuant
to the exception or limitation set out in draft v
article 7. Although the CAVV considers that, in
view of the content of the procedural provisions
and safeguards, the applicability of Part Four

is not in question in the case of prosecution of
crimes under international law, it can appreciate
the desire not to leave any uncertainty whatever
about this. As it stands, however, draft article 8
gives the impression that Part Four applies to all
exercises of jurisdiction over crimes committed
by foreign State officials, current and former.
Nonetheless, it does not seem to be the intention
that the procedural rules and safeguards should
also apply when a current or former official who
enjoys only functional immunity is suspected

of committing a crime in a private capacity. For
example, does Part Four apply when a retired
police officer is suspected of committing a murder
while abroad? The CAVV believes that this
would not be the case, and is of the opinion that
the wording of draft article 8 requires further
delimitation.
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Draft article 9 provides that once the forum State
becomes aware that a current or former official
of another State may be affected by the exercise
of its criminal jurisdiction, it must examine the
question of immunity without delay. This is a
preliminary examination which does not answer
the question of whether immunity is actually
applicable - this determination of immunity is
regulated separately in draft article 14. Neither
here nor in the commentary does the ILC indicate
what is meant by ‘competent authorities’. As the
commentary explains, this depends on the legal
system of the forum State and must be assessed
on a case-by-case basis.'” The commentary
defines ‘exercise of criminal jurisdiction’ as ‘such
acts carried out by the competent authorities

of the forum State as may be necessary to
establish the criminal responsibility, if any, of
one or several individuals. These acts may be

of different types and are not limited to judicial
acts, and may include governmental, police,
investigative and prosecutorial acts’.'** The
obligation to examine the question of immunity
arises only if the official ‘may be affected by

the exercise of the criminal jurisdiction of the
forum State’. According to the ILC, this is the case
only ‘if it hinders or prevents the exercise of the
functions of that person by imposing obligations
upon him or her’.'” The commentary emphasises
that the collection of evidence in the criminal
investigation can proceed without examination of
the question of immunity if this does not impose

any obligations on the official under the domestic
law of the forum State.'* Paragraph 2 provides
that the examination referred to in paragraph

1 must always be carried out before criminal
proceedings are initiated and before coercive
measures are taken that may affect an official of
another State, including measures that may affect
the inviolability of the official.

The CAVV would make four observations
about this draft article and the accompanying
commentary.

First, the CAVV considers that the discussion of the
expressions ‘criminal jurisdiction’ and ‘criminal
proceedings’ in the commentary to draft article 9
raises questions. How do immunity rules relate to
the imposition of sanctions, which are understood
to be restrictive measures of an administrative
nature such as an entry ban or the freezing of
assets (for example, EU sanctions against Russian
officials)? And what rules apply when State
officials are called to testify: does this come within
the scope of this draft article or not? The CAVV
believes that such questions need to be addressed
in these draft articles and thus that the terms
should be defined in draft article 2.

The second point concerns the comments
explaining the phrase ‘may be affected by the
exercise of its criminal jurisdiction’ in paragraph
1. The commentary states that a State official is
affected only if an act of the forum State ‘hinders
or prevents the exercise of the functions of that
person by imposing obligations upon him or her.’
As former State officials are also protected by
functional immunity, the CAVV considers that this
explanation needs to be altered. In the opinion
of the CAVYV, it would be preferable to treat only
the constraining nature of the act as decisive

for the question of whether immunity prevents
the performance of the act. A State official is
affected by the exercise of criminal jurisdiction
if the official is subject to a ‘constraining act of
authority’,'” regardless of whether that official

is thereby also hindered in the exercise of his
functions.

Third, the CAVV considers that the distinction
between ‘examination of immunity’ in draft
article 9 and ‘determination of immunity’ in draft
article 14 is still insufficiently clear from the
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commentary. The CAVV also wonders why draft
article 9 does not provide, as draft article 14 does,
that the obligation in this draft article ‘does not
prevent the adoption or continuance of measures
the absence of which would preclude subsequent
criminal proceedings against the official’. By
providing for this in draft article 14, but not in
draft article 9, the ILC creates the impression
that measures to prevent a State official from
leaving the territory are not allowed during the
period in which the examination of immunity

is taking place. The CAVV wonders whether it
would not be better to treat the examination

and determination of immunity as a continuous
process and to regulate it in a single draft article.

Finally, the CAVV would observe that draft

article 9 refers to the possible inviolability of
foreign State officials and repeats the position
already taken in respect of draft article 1, namely
that the draft articles should also take into
account international law on the inviolability

of State officials. Inviolability applies only

when personal immunity is at issue, and draft
article 9 (like draft article 14) does not clearly
distinguish between these two categories. The
CAVV believes that national authorities need
more guidance in determining what actions

are or are not permitted before the final
determination of immunity, and what role the
distinction between personal and functional
immunity plays in this. It should be noted in this
connection that inviolability entails more far-
reaching procedural restrictions than merely
barring measures that limit the freedom of the
official. For example, in Djibouti v. France the ICJ]
explained that inviolability ‘imposes on receiving
States the obligation to protect the honour and
dignity of Heads of State, in connection with
their inviolability’.'* This obligation means that
persons enjoying inviolability should be treated
with due respect. In Djibouti v. France, the ICJ
held, for example, that if it were to be established
that, during an official visit by the Head of

State of Djibouti to France, the French authorities
had leaked confidential information to the media
concerning a witness summons addressed to that
Head of State, this would constitute a violation
of the inviolability of the Head of State.

However, it has been observed that in this
context there is only a thin dividing line between
the requirements of international courtesy and

obligations under international law,'*" and it
would be useful if the ILC could provide some
clarity here by taking the implications of this
aspect of inviolability into account in Part Four.

Draft article 10 obliges the forum State to notify
the State of the official of any intention to initiate
criminal proceedings or take coercive measures
against the official. The commentary explains that
it is for the State, not the official, to decide on the
invocation and waiver of immunity, but in order
for the State to be able to exercise those powers

it must be aware of the intention to exercise
criminal jurisdiction.

The only comment the CAVV would make

in respect of this draft article concerns its
relationship with draft article 14, paragraph 4

(b). According to that draft article, the obligation
to determine immunity before taking coercive
measures that may affect the official ‘does not
prevent the adoption or continuance of measures
the absence of which would preclude subsequent
criminal proceedings against the official.” As draft
article 10 does not make this reservation, it would
seem to follow that the notification obligation also
applies to mandatory measures that are necessary
in order to ensure that any future criminal
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proceedings can take place. The CAVV is of the
opinion that the exception of draft article 14
should also be included in draft article 10 (and,

as stated above, also in draft article 9) in order to
prevent the official in question from being able to
leave the territory of the forum State in time after
notification to avoid prosecution.

Draft article 11 provides that a State may

invoke the immunity of its officials. This makes
it clear that the invocation of personal and
functional immunity is not a precondition for
the examination of the issue of immunity by the
forum State.'”' On the contrary, as just noted,

the forum State is obliged to examine the issue
of immunity as soon as it becomes clear that a
current or former State official may be affected
by the intended exercise of criminal jurisdiction.
The CAVV considers that it would be a good
thing if the ILC were to provide explicitly in the
commentary to draft article 11 that the forum
State is obliged to examine proprio motu the issue
of immunity.

However, invoking immunity is not entirely
without legal consequences. In the context of
functional immunity, the question of whether or

not the State of the official has invoked immunity
may nonetheless play a role in determining
whether the act for which the official is being held
responsible was committed in an official capacity,
as will become clear in the discussion of draft
article 14 below.

Draft article 11 requires States to invoke
immunity in writing and as soon as possible.

The first point the CAVV would make is that the
formulation of obligations with regard to the
invocation of immunity when the invocation itself
is not mandatory is puzzling. Moreover, as these
requirements are not a consequence of current
customary law,'** the question arises of why the
ILC believes that they would help to achieve the
objectives stated above. Possibly, the ILC believes
that the requirements contribute to the stability
of international relations as the fact that the
invocation is in writing helps to avoid any later
disputes about whether the State of the official
has invoked immunity, and timely invocation
means that the forum State can take the position
of the State of the official into account when
determining immunity in accordance with draft
article 14, paragraph 2 (b). As it stands, however,
the commentary does not make this clear.
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Draft article 12 deals with the subject of waiver of
immunity. As immunity is a procedural rule that
does not exempt protected individuals from the
operation of the law of another State, the State of
the official, as the right-holder, may, by waiving
immunity, enable the forum State to exercise
criminal jurisdiction after all. The CAVV wishes

to raise two brief points in relation to this draft
article.

First, the CAVV is of the opinion that paragraph
5, which provides that waiver is irrevocable,
needs to be qualified. The ILC explains that
paragraph 5 reflects a rule of international

law and is based on the principle of good

faith and the importance of legal certainty.
Although no provision of this kind is found in
comparable articles in other conventions, for
example the Vienna Convention on Diplomatic
Relations, it is generally assumed that waiver

is indeed irrevocable. On the subject of the
relevant provision in the Vienna Convention on
Diplomatic Relations, Eileen Denza notes, for
instance, that ‘it is not possible for the sending
State to revoke a waiver once it has been given
with authority and with full knowledge of any
entitlement.””** She refers in this connection

to the ILC’s commentary to this article: ‘It goes
without saying that proceedings, in whatever
court or courts, are regarded as an indivisible
whole, and that immunity cannot be invoked on
appeal if an express or implied waiver was given
in the court of first instance.”’* Nonetheless, it
would be going too far to adopt this principle
as a strict rule. Just as the binding nature of
conventions is reversible in very exceptional
circumstances, so waiver of immunity should,
in the opinion of the CAVV, be revocable in very
exceptional circumstances. The ILC’s Guiding
Principles Applicable to Unilateral Declarations
of States Capable of Creating Legal Obligations
also provide that a unilateral act of a State can
be revoked in exceptional circumstances. In
the commentary, the ILC specifically mentions
the doctrine of the fundamental change of
circumstances which may, in exceptional cases,
allow termination of conventions and is also
applicable to unilateral acts.'*° It is evident
from the commentary to this draft article that
some ILC members had difficulty in accepting
paragraph 5: ‘[...] some members also expressed
the view that exceptions to this general rule

might be warranted in some situations, such as
when new facts not previously known to the State
of the official come to light after immunity has
been waived; when it is found in a particular case
that the basic rules of due process have not been
observed during the exercise of jurisdiction by the
forum State; or when exceptional circumstances
of a general nature arise, such as either a change
of government or a change in the legal system,
that could result in a situation where the right

to a fair trial is no longer guaranteed in the State
seeking to exercise its criminal jurisdiction.’

In view of the internal debate about this, the ILC
invites States to comment explicitly on paragraph
5.1 The CAVV considers that it is advisable to
qualify paragraph 5, for example by adding the
words ‘save in exceptional circumstances’ or ‘in
principle’ as also advocated by ILC members.

Second, the CAVV believes that it would be useful
for the commentary to include a consideration

of the distinction between immunity from
jurisdiction and immunity from execution

and, on a related subject, also how waiver of
immunity affects inviolability in cases where

this is applicable. In her discussion of article

32, paragraph 4 of the Vienna Convention

on Diplomatic Relations, Eileen Denza notes

that the logic of the distinction between civil
proceedings (where a separate waiver is required
for the execution of a judgment) and criminal
proceedings where this does not appear to be

the case does not seem immediately apparent —
and in the case of the Vienna Convention does
not seem to be a conscious decision either.

She argues that ‘the better view is that the
[Vienna Convention] does not exclude a waiver
of immunity by the sending State expressly
limited to the proceedings necessary to determine
guilt’.’*° Conceivably, a State might be prepared
to have the guilt of its official established in
proceedings before a foreign court, but not
prepared to allow any judgment to be executed.
Moreover, pecuniary fines imposed in criminal
proceedings may also involve issues relating to
inviolability of property. The CAVV considers that
this issue should in any event be addressed in the
commentary.
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— Article 13
Requests for information

1. The forum State may request from the State of the
official any information that it considers relevant in
order to decide whether immunity applies or not.

2. The State of the official may request from the
forum State any information that it considers
relevant in order to decide on the invocation or the
waiver of immunity.

3. Information may be requested through
diplomatic channels or through any other means
of communication accepted for that purpose
by the States concerned, which may include
those provided for in applicable international
cooperation and mutual legal assistance treaties.

4. The requested State shall consider any request for
information in good faith.

Draft article 13 provides that the forum State
may request information from the State of the
official that it considers relevant in determining
immunity and that the State of the official will
consider such a request in good faith. The CAVV
believes that this provision is unnecessary and
that it would be more logical to cover this topic
in the commentary to draft article 14.

— Article 14
Determination of immunity

1. Adetermination of the immunity of a State
official from the foreign criminal jurisdiction shall
be made by the competent authorities of the
forum State according to its law and procedures
and in conformity with the applicable rules of
international law.

2. Inmaking a determination about immunity, such
competent authorities shall take into account in
particular:

(a) whether the forum State has made the
notification provided for in draft article 10;

(b) whether the State of the official has invoked
or waived immunity;

(c) any other relevant information provided by the
authorities of the State of the official;

(d) any other relevant information provided by
other authorities of the forum State; and

(e) any other relevant information from other
sources.

3. When the forum State is considering the application
of draft article 7 in making the determination of
immunity:

(a) the authorities making the determination
shall be at an appropriately high level;
(b) in addition to what is provided in paragraph 2,
the competent authorities shall:
(i) assure themselves that there are substantial
grounds to believe that the official committed
any of the crimes under international law listed
in draft article 7;
(i) give consideration to any request or
notification by another authority, court or
tribunal regarding its exercise of or intention to
exercise criminal jurisdiction over the official.

4. The competent authorities of the forum State shall
always determine immunity:
(a) before initiating criminal proceedings;
(b) before taking coercive measures that may
affect the official, including those that may affect
any inviolability that the official may enjoy under
international law. This sub-paragraph does not
prevent the adoption or continuance of measures
the absence of which would preclude subsequent
criminal proceedings against the official.

5. Anydetermination that an official of another
State does not enjoy immunity shall be open to
challenge through judicial proceedings. This
provision is without prejudice to other challenges
to any determination about immunity that may
be brought under the applicable law of the forum
State.

Draft article 14 provides that a decision must
always be taken on the question of immunity
before criminal proceedings are initiated or
coercive measures taken that may affect the State
official and any inviolability the official may
have, although this does not preclude the taking
of measures necessary to ensure that criminal
prosecution remains possible. Moreover, this
draft article specifies what factors the forum
State must take into account in its decision on
immunity, and formulates a number of additional

Advisory report on the draft articles of the International Law Commission on immunity of State officials from foreign criminal jurisdiction

e

contents

26



safeguards for determining immunity in cases in
which draft article 7 may possibly be applicable.
The commentary describes this provision as ‘one
of the most fundamental procedural safeguards
contained in this part’.'** The CAVV would make
the following four observations about the draft
article, which it views as the most important at
this stage.

The first point concerns the clause in paragraph
4 (b), which provides that coercive measures
necessary to ensure that criminal proceedings
remain possible are excepted from the obligation
to make a decision on the question of immunity
before coercive measures are taken. The
commentary makes it clear that this is not about
arrest, but about ‘measures of a precautionary
nature, including, for example, any
administrative measures aimed at preventing
the official’s departure from the territory of the
forum State, such as a requirement to surrender
his or her passport or an order prohibiting the
official from leaving the territory and requiring
him or her to report periodically to the national
authorities.”*> According to the commentary,
the words ‘or continuance’ mean that coercive
measures of this kind may be continued even
after immunity has been determined. On this
point, the commentary states as follows: ‘The
retention of the power to adopt and continue
such coercive measures even after immunity has
been determined is justified, in particular, by
the fact that the determination may be made at
an early stage of the exercise of jurisdiction and
then be reversed at a later stage, especially in the
judicial phase.”'* The CAVV is of the opinion that
that the present wording and the very limited
commentary fail to make clear how this clause
relates, in particular, to personal immunity and
the accompanying inviolability. This is because
the ILC, by using this wording, does not exclude
the possibility that even a sitting Head of State
may be prohibited from leaving the territory of
the forum State after immunity and inviolability
have been positively determined. In the opinion
of the CAVYV, this would in all probability conflict
with personal immunity and/or inviolability,
and would also be inconsistent with one of

the reasons underlying the inclusion of these
procedural safeguards, namely to promote
mutual trust and the stability of international
relations. But even in the case of officials who

have only functional immunity (and do not
therefore enjoy inviolability), continuance of
coercive measures after it has been determined
that they are entitled to immunity seems very
far-reaching. As draft article 7 still generates so
much controversy and for many States agreement
with draft article 7 is dependent on the robustness
of the procedural safeguards, it is all the more
important that this provision should be clarified
and delimited.

The second point concerns paragraph 2 (b): ‘In
making a determination about immunity, such
competent authorities shall take into account

in particular ... whether the State of the official
has invoked or waived immunity’. Here too, the
CAVV believes that a distinction should be made
between personal and functional immunity. In
the case of functional immunity, whether or not
immunity is invoked may shed light on whether
the act with which the official is charged qualifies
as an ‘act performed in an official capacity’
within the meaning of draft article 6, paragraph
1. In particular, non-invocation of immunity
(certainly after notification in accordance with
draft article 10) would suggest that the State of the
official does not consider that the act in question
was performed in an official capacity, although
regime change may also sometimes explain its
silence on this subject. And if a State does invoke
immunity, this is in any case an indication that it
considers the exercise of foreign jurisdiction to
be undesirable. By contrast, personal immunity
is absolute and it is not clear to the CAVV how
the non-invocation of that immunity by the

State of the official is a factor that must be taken
into account when the forum State determines
immunity, as any waiver of immunity must
always be express.

The third point concerns paragraph 5, which
provides that any determination that immunity

is not applicable is open to challenge through
judicial proceedings. The same obligation does not
apply in cases where it is decided that immunity
does apply. The commentary refers to ‘the need

to strike a balance between the rights of the
foreign official, on the one hand, and those of the
victims of the crimes he or she is alleged to have
committed, on the other’ and to ‘the right of access
to justice, which is a basic component of the right
to effective judicial protection’,"* but explains
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that the ILC does not wish to oblige States to
provide for judicial review of a non-judicial
decision that immunity is applicable and instead
wishes to leave this to States themselves. One
reason for this is that a prosecutor’s decision not
to prosecute when immunity exists is not subject
to judicial review in all States. Although the CAVV
understands this reasoning and appreciates

that mandatory judicial review of all immunity
decisions is not acceptable to many States, it
wonders whether this provision does not too
easily allow the interests of the foreign State to
override those of victims of alleged crimes.

The fourth and last point concerns the question
of whether the additional safeguards contained
in paragraph 3 with regard to decisions on
immunity in the context of the application

of draft article 7 sufficiently address the
objections expressed by more and more States
to that draft article. The ILC has provided three
safeguards. First, paragraph 3 (a) stipulates that
the authorities that decide on the question of
immunity must be at an ‘appropriately high
level’ (whereas, according to paragraph 1,
ordinary decisions are made by the ‘competent
authorities’).'*> Second, paragraph 3 (b) (i)
provides that those authorities must assure
themselves that there are ‘substantial grounds
to believe’ that the official has committed any of
the crimes under international law listed in draft
article 7. And, third, paragraph 3 (b) (ii) provides
that consideration must be given to the fact that
another authority or court is already exercising
or intends to exercise jurisdiction over the
official.

The three safeguards in paragraph 3 of article
14 raise all kinds of interesting questions, but
the CAVV has decided to address only the one
crucial question in this advisory report, namely
does paragraph 3 succeed in removing the
objections to draft article 7? In any event, a

few ILC members who had voted against the
provisional adoption of draft article 7 in 2017
were still unconvinced in 2022, and emphasised
that the procedural safeguards did not remove
their fundamental objections to draft article

7.1¢ Likewise, during the annual meeting of the
Sixth Committee of the United Nations General
Assembly at the end of 2022, the views of States
that had been previously critical of the work of

the ILC remained unchanged: for example, the
United States spoke of ‘longstanding concerns
(...) that remain unaddressed’.’*” Below, the
CAVV makes two suggestions for ways of further
strengthening the safeguards of draft article 14,
paragraph 3.

The first suggestion builds on paragraph 3 (b) (ii),
which requires the forum State, when deciding
on immunity, to give consideration to any request
or notification by another authority or court
regarding its exercise of or intention to exercise
criminal jurisdiction over the official. This
provision obliges the forum State to consider a
request or notification from any other authority
or court that exercises or intends to exercise
jurisdiction over the state official. This may be
an international court, such as the International
Criminal Court, the State in whose territory

the crime was committed or the State whose
national committed the crime. The commentary
to the provision is worded cautiously and merely
states: [A]ssessing whether a court other than
those of the forum State is exercising or intends
to exercise jurisdiction may be a useful tool for
avoiding a conflict between respect for immunity
and establishment of criminal responsibility for
the commission of crimes under international
law. This amounts to an enhanced procedural
safeguard for the purposes of Part Four of the
present draft articles.’

The CAVV wonders whether the jurisdictional
claim of the State of the official could not be
strengthened to some extent by incorporating

the horizontal principle of complementarity or
subsidiarity in the draft articles. According to this
principle, the forum State can exercise jurisdiction
over crimes under international law in cases
where another State has a stronger connection

to the crime or the accused, or an international
court, only if that other State is unable to exercise
jurisdiction.'* In 2017, ILC member Georg Nolte
suggested that instead of a general exception to
immunity for crimes under international law,

as now provided for in draft article 7, a solution
could be sought based on the duty of States to
prosecute these crimes themselves and, if they
fail to do so, to waive immunity."*° The proposed
text to replace the current draft article 7 read as
follows:

Advisory report on the draft articles of the International Law Commission on immunity of State officials from foreign criminal jurisdiction

7 <X

« 2

contents

28



‘The State of the official shall either waive

immunity or submit the case for prosecution
before its own courts in relation to the
following alleged crimes:

(i) Genocide, crimes against humanity,
war crimes, and torture;

(i) [Possible other crimes].

Cautious support for this proposal can be found
in the work of Kress, who, incidentally, is himself
a firm advocate of draft article 7 in its current
form. He has described the proposal as ‘the most
promising attempt at striking a fair balance
between the different concerns at stake which is
currently under discussion’.

The CAVV believes that a rule providing for the
sending State of the official to have primary
jurisdiction deserves serious consideration, but
only in combination with strong procedural
safeguards that inspire confidence in and
guarantee the effective and serious exercise of
jurisdiction by the home State.'** But the CAVV is
also of the opinion that such a provision should
not replace draft article 7. If the safeguards
cannot be provided, the forum State should be
able to exercise its criminal jurisdiction over
foreign State officials without requiring a waiver
of immunity by the sending State of the official,
as explained in the discussion of draft article 7.

The second suggestion goes back to the discussion
of draft article 7 above. The CAVV concluded
that the yawning gap between the broad
agreement on the Nuremberg Principles after
1945 and the current controversy over the rule
contained in draft article 7 can be explained

by the application of the principle of universal
jurisdiction in cases brought against current

or former State officials where it is doubtful
whether the court of the forum State is actually
acting on behalf of the international community
as a whole. The Nuremberg Principles were
embraced in the context of the aftermath of

the Second World War: atrocities that were
unanimously condemned by the international
community and a sense of determination that
those responsible should be held accountable
before international or national tribunals. In

view of the controversy about draft article 7,

the CAVV wonders whether it would not be wise
to define the scope of the exception in draft
article 7, bearing in mind the circumstances in
which the exception was originally accepted by
States. Draft article 14, paragraph 3 currently
provides that there must be ‘substantial grounds
to believe that the official committed any of the
crimes under international law listed in draft
article 7’, but perhaps the exception to immunity
from crimes under international law should be
made conditional on the existence of substantial
indications that the international community
defines the acts to be prosecuted as crimes under
international law. It would be beyond the scope of
this advisory report to elaborate on this idea, but
for such indications one could for instance look to
authoritative international bodies (such as the UN
General Assembly (UNGA)).'** For example, when
crimes under international law are identified

by UNGA resolutions and condemned by a large
number of members, it is reasonable to assume
that national courts that establish jurisdiction
over those suspected of these crimes are acting on
behalf of the international community as a whole.
It should be noted that this does not mean that
the CAVV considers that the exercise of universal
jurisdiction as such should be restricted in this
way. This only concerns the specific circumstance
where universal jurisdiction is exercised over
current or former State officials in respect of
whom the home State has invoked functional
immunity. In this context, the CAVV would also
note that draft article 18 contains a dispute
settlement clause that gives the ICJ] jurisdiction
over disputes concerning the interpretation

and application of the present draft articles.
Discussion of that draft article will also include
brief consideration of whether the ICJ should have
arole in settling disputes over whether there are
‘substantial grounds to believe that the official
committed any of the crimes under international
law listed in draft article 7.

«
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Draft article 15 regulates the transfer of criminal
proceedings from the forum State to the sending
State of the official. The CAVV has no further
comments on this provision.
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Draft article 16 provides that a foreign State
official over whom criminal jurisdiction is, or
could be exercised abroad must be guaranteed
full protection of their (procedural) rights under
both international law and the national law of
the forum State. Paragraph 2 adds that a State
official who is in custody also has the right to
communicate without delay with a representative
of the home State.

The provision is an odd one out as it formulates
procedural rights of the suspect that are separate
from the issue of immunity. It mainly affirms
rights of individuals that are also protected under
international human rights conventions and apply
to all individuals, not just foreign State officials.
Moreover, the right to consular assistance'** is
slightly expanded as access to the suspect is not
restricted to consular officials and State officials
do not necessarily have the nationality of the v
home state. The CAVV considers that in any event
paragraph 1 is out of place in a treaty on the
immunity of State officials.

In keeping with similar provisions in other
conventions, the ILC added in Part Four of the
draft articles an obligation for the forum State
and the State of the official to hold consultations
on matters relating to the official’s immunity. This
provision is part of the procedural safeguards
of Part Four and constitutes an obligation,

as represented by the use of the term ‘shall’.
However, the draft article does allow a flexible
interpretation, as is apparent from the use

of the phrase ‘as appropriate’. Consultations
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may concern immunity ratione personae and
functional immunity as well as procedural
safeguards. Although the obligation to consult
differs from requests for information as provided
for in draft article 13, it may involve obtaining
information, for example to ascertain how the
other State interprets the scope of immunity.

Draft article 18 provides for a dispute settlement
mechanism and was added to the text of the draft
articles only later during the first reading. It gives
the ICJ jurisdiction over disputes concerning

the interpretation or application of the draft
articles, unless both States agree to use some
other binding dispute resolution mechanism.

The addition of the provision is noteworthy; the
decision on whether or not to include a dispute
settlement clause is generally left to States, unless
it is clear that the ILC’s work will eventually

be submitted to States as a draft convention,

as was most recently the case with the Draft
Articles on Prevention and Punishment of Crimes
against Humanity."”* However, the ILC has not

yet decided whether the Draft Articles on the
Immunity of State Officials From Foreign Criminal
Jurisdiction will eventually also be submitted

to the General Assembly as a draft convention.
According to the ILC itself, it has included the
clause mainly to encourage States to express their
views on the desirability of such a provision.
Moreover, the commentary indicates that an
article on dispute resolution is in keeping with
the logic underpinning Part Four.'** The provision

does not contain an opt-out clause of the kind the
ILC proposed, for example, in the Draft Articles
on Prevention and Punishment of Crimes against
Humanity."”* The commentary explains that States
can, however, unilaterally derogate to exclude
being bound by draft article 18.

Special Rapporteur Escobar Hernandez had
proposed that proceedings in the forum State
should be suspended pending the hearing
before the IC] or an arbitration tribunal, but the
majority of the ILC was against this as there are
no precedents for such a suspension and it would
create problems in some national legal systems.
The CAVV agrees with this decision and points
out that a suspension can always be part of any
provisional measures which the IC] may take
under Article 41 of the Statute of the Court.

Finally, the CAVV would point out that draft article
18 also confers jurisdiction on the ICJ (or another
binding mechanism) concerning a dispute on the
issue of whether there are ‘substantial grounds

to believe that the official committed any of

the crimes under international law listed in

draft article 7’, as provided for in draft article

14, paragraph 3 (b) (). Although this issue may
perhaps lie more in the field of international
criminal law than in that of public international
law, the CAVV believes that in cases such as
Questions relating to the obligation to prosecute or
extradite (Belgium v. Senegal)'*' the ICJ has already
shown that it is capable of dealing with such
matters.
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The CAVV wishes to express its appreciation part of the State immunity rule (pp. 9-11).
for the work undertaken by the ILC in the long

period leading up to the adoption, on first
reading, of the draft articles on immunity of State
officials from foreign criminal jurisdiction. As
the ILC’s members are divided on a number of
central issues, the task facing it was by no means
simple. The main point of disagreement was (and
is) draft article 7, according to which functional
immunity does not prevent the exercise of
criminal jurisdiction over foreign State officials
suspected of committing certain crimes under
international law. The CAVV welcomes the ILC’s
decision to meet the objections, particularly

to draft article 7, by developing procedural
safeguards in Part Four of the draft articles.
Nonetheless, the CAVV believes that on certain
points the draft articles and the commentary
lack persuasiveness and require clarification. In
this advisory report, the CAVV has made various
recommendations for revision of the text. Those
recommendations are summarised in these
concluding remarks.

1. The CAVV believes that the ILC should extend
the scope of its work beyond immunity
from jurisdiction to include immunity from
execution and the issue of inviolability (p. 7).

2. The CAVV thinks that the conflict clause in
draft article 1, paragraph 3 concerning the
relationship between the draft articles and
the rights and obligations of States in relation
to international criminal courts and tribunals
should be clarified (p. 8).

3. The CAVYV considers that it would be desirable
to have definitions of the terms ‘immunity
ratione materiae’ and ‘immunity ratione
personae’ at the start of the draft articles.

At present, these terms are only implicitly
defined where the content and scope are
described (p. 11).

4. The CAVV invites the ILC to make the
normative basis for the functional immunity
rule more explicit. The CAVV is of the opinion
that functional immunity is an independent
rule of international law and not an integral

. The CAVV believes that the definition of contents

State official in draft article 2 (b) should be
reconsidered (p. 10, 11).

. The CAVV considers that the argument that

functional immunity does not apply to crimes
under international law for which individual
criminal responsibility and universal
jurisdiction are accepted under customary
international law is still legally convincing. The
CAVV therefore also believes that presenting
the exception to functional immunity as a
desirable direction for development of the law
fails to do justice to the complex State practice
regarding the prosecution of crimes under
international law committed by foreign State
officials (p. 16, 17).

. The CAVV would point out that there is

resistance from a considerable number of
States to certain applications of the exception
to functional immunity. This resistance is

not unfounded. It is therefore important

for the ILC to work to achieve a solution by
making the normative basis for the exception
to functional immunities more explicit and
including sufficiently strong procedural
safeguards (pp. 17-19).

. In the CAVV’s view, working towards the

adoption of a treaty text is the best way to
bridge the fundamental differences of opinion
within the ILC and within the international
community (p. 19).

. The CAVV is of the opinion that the current

list of crimes in respect of which functional
immunity does not apply gives rise to

much unnecessary uncertainty and debate.
The CAVV would favour a more generally
formulated rule providing for the limitation
of functional immunity to be based on the
factors of individual criminal responsibility
and universal jurisdiction. The CAVV
therefore believes that draft article 7 should
be worded in such a way that functional
immunity is declared not applicable to crimes



10.

11.

12.

13.

14.

15.

16.

under international law to which universal
jurisdiction applies (p. 19).

The CAVV is of the opinion that a subject
deserving more attention and discussion

is the applicability of functional immunity
to crimes of corruption and to territorial
crimes committed without the forum State
having given consent to enter its territory or
to perform within its territory the sovereign
activity in the context of which the crime was
committed. The CAVV considers it advisable
for separate draft articles to be devoted to
these two types of crimes and for the ILC’s
position to be set out in greater depth

(pp. 19-21).

The CAVV considers it important for the
safeguards and procedural rules with
regard to invoking and applying personal
and functional immunity to be further
strengthened and for certain points to be
clarified (pp. 21-29).

The CAVV is of the opinion that the wording
of draft article 8 needs further delimitation
in order to define the exact scope of the
procedural safeguards (p. 21).

The CAVV recommends, in the context

of safeguards, that the examination and
determination of immunity should be treated
as a continuous process and regulated in a
single draft article (p. 22, 23).

The CAVV considers that the scope of the
measures States can still take from the
moment when the question of immunity
comes under examination should be clarified,
for example in the context of the duty of
notification (‘measures the absence of

which would preclude subsequent criminal
proceedings against the official’) (p. 23, 24).

The CAVV considers that the requirements
for invoking immunity require further
explanation and justification (p. 24).

The CAVV considers that in exceptional cases
it should be possible for a waiver of immunity
to be revocable (p. 25).

17.

18.

19.

20.

The CAVV thinks that the continuance of the
measures of a precautionary nature (coercive
measures) envisaged by draft article 14,
paragraph 4 (b) after a positive determination
of immunity would be problematic (p. 27).

The CAVV wonders whether draft article 14,
paragraph 5 takes sufficient account of the
interests of victims of alleged crimes

(p. 27, 28).

The CAVV considers that a rule assigning
primary jurisdiction to the State of the official
in respect of crimes under international

law merits serious consideration, albeit

only in combination with robust procedural
safeguards that guarantee confidence in the
effective and serious exercise of jurisdiction by
the that State and with the possibility that the
primary jurisdiction of the State of the official
will not be recognised if it is not certain that it
will exercise jurisdiction (p. 29).

The CAVV considers that draft article 16,
particularly the requirement in paragraph 1
that a fair trial be guaranteed, is not really in
keeping with the subject and scope of the draft
articles and could better be omitted here

(p- 30).
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