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 Introduction  
On 3 February 2022, the government sent the bill for a Kingdom Act approving the United Nations 
Convention on Jurisdictional Immunities of States and Their Property (New York, 2 December 2004) 
to the House of Representatives.1 On 29 June 2023, following the plenary debate on the bill in the 
House of Representatives, the Minister of Foreign Affairs asked the Advisory Committee on Issues of 
Public International Law (CAVV) to prepare an advisory report outlining its views on the accession of 
the Kingdom of the Netherlands to the UN Convention, in particular in the light of and including an 
assessment of:

�	� (a) how the amendment proposed by Democrats ’66 (D66), the Labour Party (Partij van de 
Arbeid) and the Green Left Alliance (GroenLinks) on making a reservation to article 11, 
paragraph 2 (c) and (d) of the UN Convention relates to the Netherlands’ other obligations 
under international law, in particular under the Vienna Convention on Diplomatic Relations 
and the Vienna Convention on Consular Relations;

	� (b) the risks arising from differences in interpretation between courts in States Parties to the 
UN Convention, in particular regarding the term ‘commercial purposes’ in articles 18 and 19 
of the Convention, and whether the Netherlands should make a declaration or reservation in 
respect of these articles as a result of these risks; and

	� (c) the international debate on the confiscation of Russian assets and, in this context, the 
relationship between their confiscation and state immunity.

The CAVV recalls that it previously published an advisory report on the UN Convention in 2006.2 
However, it understands that the new request for advice relates to possible new developments and 
changed insights since the UN Convention’s adoption in 2004,3  in particular regarding articles 11, 18 
and 19. In the present advisory report, the CAVV limits itself to answering the three questions posed by 
the Minister of Foreign Affairs and does not re-examine the entire UN Convention.

The report is organised as follows. By way of introduction, the CAVV briefly discusses the possibility 
and consequences of making reservations and (interpretative) declarations in respect of the UN 
Convention (section 1). It then answers the three questions posed by the Minister of Foreign Affairs 
regarding article 11 of the Convention (section 2), articles 18 and 19 of the  Convention (section 3) and 
the confiscation of foreign state assets (section 4). The report ends with concluding remarks and a 
summary of the CAVV’s advice (section 5).



― 1 
Reservations and (interpretative) declarations made 
on accession to the UN Convention 
 
The request for advice discusses the possibilities 
for the Netherlands to become a party to the UN 
Convention while potentially making certain 
reservations or (interpretative) declarations. 

Article 2, paragraph 1 (d) of the 1969 Vienna 
Convention on the Law of Treaties (VCLT) 
defines a reservation as ‘a unilateral statement, 
however phrased or named, made by a State, 
when signing, ratifying, accepting, approving 
or acceding to a treaty, whereby it purports to 
exclude or to modify the legal effect of certain 
provisions of the treaty in their application to 
that State’.4 In addition, a state may ensure that 
its ratification of a treaty is accompanied by an 
(interpretative) declaration explaining how it 
interprets a specific article in the treaty in terms 
of its meaning or scope.5 However, the aim of 
a ‘declaration’ is emphatically not to modify 
the legal effect of a treaty or a specific treaty 
provision.

The UN Convention mentions one possible 
reservation in article 27, paragraph 3, which 
provides that a state may indicate, on acceding 
to the Convention, that it does not consider 
itself bound by the rule laid down in article 27, 
paragraph 2, under which a dispute concerning 
the interpretation or application of the 
Convention may be referred to the International 
Court of Justice (ICJ).6 In fact, several countries 
that have acceded to the UN Convention have 
made this reservation.

The UN Convention does not mention any other 
options for making reservations. This does not 
mean that reservations to other provisions are 
not permitted. After all, the Convention does 
not state that reservations can be made only 
to article 27, paragraph 2. Reservations to the 
Convention are thus possible to the extent that 
they are compatible with the object and purpose 
of the Convention, in accordance with the general 
rule laid down in article 19 at (c) of the VCLT. 
However, parties to the Convention have thus far 
not made any other reservations.

On the other hand, Finland, Italy, Liechtenstein, 
Norway, Sweden and Switzerland have all 

deposited (interpretative) declarations on such 
matters as military activities and the activities of 
armed forces, international humanitarian law, 
criminal proceedings and the protection of human 
rights.7 

States Parties to the UN Convention have up to 
twelve months after the date of notification, 
or twelve months from the date on which they 
consented to be bound by the Convention, 
whichever is later, to raise an objection to a 
reservation. Articles 20 and 21 of the VCLT, which 
regulate the effects of reservations, are applicable 
here (if necessary as rules of customary 
international law).

When a state becomes a party to a treaty that 
has an (interpretative) declaration, the wording 
of the declaration should be examined in order 
to determine whether or not it amounts to a 
disguised reservation that aims to modify the 
operation of the treaty. A state may object to such 
a declaration on the grounds that it effectively 
amounts to a reservation and also runs counter to 
the object and purpose of the treaty. 

Because other states parties to a treaty may object 
to a reservation, whether or not it is presented as 
a ‘declaration’, it is important to consider the 
substantive reasons for making the reservation or 
declaration.8 This can be an indication of whether 
or not an interpretative declaration amounts to a 
reservation in legal terms. 
 
 
― 2 
Article 11 of the UN Convention 
 
This section discusses how the amendment 
proposed by Democrats ’66, the Labour Party and 
the Green Left Alliance on making a reservation 
to article 11, paragraph 2 (c) and (d) of the UN 
Convention relates to the Netherlands’ other 
obligations under international law, in particular 
under the Vienna Convention on Diplomatic 
Relations and the Vienna Convention on Consular 
Relations. In this context, the CAVV focuses more 
specifically on the question of whether it is 
necessary or desirable to make a reservation to 
these provisions in order to protect the legal 
status of local staff at embassies, consular 
missions and permanent representations to 
international organisations. Incidentally, it is 
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worth noting that none of the states that have 
ratified the UN Convention have made a 
reservation to article 11.9  
 
Article 11 concerns immunity in respect of 
disputes arising from an employment contract 
between the sending state and an individual for 
work performed in the forum state. This 
provision aims to strike a good balance between 
the interests of the sending state (protecting 
sovereign acts) and those of the forum state 
(exercising jurisdiction). Article 11 articulates the 
general rule that states cannot invoke immunity 
in respect of employment disputes, thereby 
recognising that states that act as employers are 
in principle on an equal footing with private 
parties. However, the second paragraph contains 
a number of exceptions to this general rule in 
order to protect the sovereign interests of foreign 
states. Under subparagraph (a), for example, 
states can invoke immunity in the case of a 
proceeding involving an employee who ‘has been 
recruited to perform particular functions in the 
exercise of governmental authority’. For the 
purposes of this exception, the nature of the work 
in question is thus of decisive importance. Given 
that such work entails the exercise of 
government tasks, the immunity of the state must 
be maintained. Another key issue for the present 
advisory report is that states can invoke 
immunity, under subparagraph (c), if ‘the subject-
matter of the proceeding is the recruitment, 
renewal of employment or reinstatement of an 
individual’ and, under subparagraph (d), if ‘the 
subject-matter of the proceeding is the dismissal 
or termination of employment of an individual 
and, as determined by the head of State, the head 
of Government or the Minister for Foreign Affairs 
of the employer State, such a proceeding would 
interfere with the security interests of that State’. 
Article 11, paragraph 2 thus recognises that 
decisions concerning the recruitment, renewal of 
employment or reinstatement of an individual 
(subparagraph (c)) and the determination of a 
state’s security interests (subparagraph (d)) 
should be regarded as sovereign acts to which 
immunity applies. 
 
Before examining these specific provisions, this 
section briefly discusses the relationship between 
article 11 of the UN Convention and the Vienna 
Conventions on Diplomatic and Consular 

Relations in order to determine to what extent the 
Vienna Conventions affect the scope and/or 
application of article 11. To begin with, article 26 
of the UN Convention broadly states that the 
provisions of the UN Convention do not affect the 
rights and obligations of States Parties under 
existing international agreements that relate to 
matters dealt with in that Convention as between 
the parties to those agreements. In other words, 
the rights and obligations of states under the 
Vienna Convention on Diplomatic Relations and/
or the Vienna Convention on Consular Relations 
continue to apply in full. The UN Convention also 
includes an Annex that sets out ‘understandings’ 
pertaining to the interpretation of certain 
provisions of the Convention. Pursuant to article 
25 of the UN Convention, the Annex forms an 
integral part of the Convention. With respect to 
article 11, the Annex refers to four provisions that 
appear in the Vienna Conventions on Diplomatic 
and Consular Relations. The first two are article 
41 of the Vienna Convention on Diplomatic 
Relations and article 55 of the Vienna Convention 
on Consular Relations. These provisions concern 
persons enjoying privileges and immunities and 
provide that such persons have a duty to respect 
the laws and regulations of the receiving state. 
The Annex to the UN Convention specifically 
identifies labour laws as falling under this 
obligation. These two provisions are particularly 
relevant in the case of employment contracts 
concluded between diplomats and local service 
staff who are not directly employed by the 
embassy. Diplomats who act as employers are 
thus expected to respect the labour laws of the 
receiving state in relation to employment 
contracts entered into with local service staff. The 
Annex also refers to article 38 of the Vienna 
Convention on Diplomatic Relations and article 71 
of the Vienna Convention on Consular Relations, 
which concern staff who are nationals or 
permanent residents of the receiving state. The 
second paragraphs of these provisions, which 
apply to administrative or technical staff and 
private servants who are nationals or permanent 
residents of the receiving state, is particularly 
relevant. These two provisions grant the receiving 
state control over the privileges and immunities 
enjoyed by such persons, but, according to the 
understandings, ‘the receiving State has a duty to 
exercise its jurisdiction [over those persons] in 
such a manner as not to interfere unduly with the 

Advisory report on the accession of the Netherlands to the UN Convention on Jurisdictional Immunities of States and Their Property 6



performance of the functions of the mission or 
the consular post’.10 What this means is not 
defined in detail, but relevant examples are said 
to concern matters such as the timing of 
hearings.11 These provisions thus provide a 
general framework for the application of article 
11 of the UN Convention but do not as such 
impose any direct restrictions on the forum state.  
 
The amendment proposed by Democrats ’66, the 
Labour Party and the Green Left Alliance focuses 
specifically on the exceptions listed in article 11, 
paragraph 2 (c) and (d). As already explained 
above, the Vienna Conventions play only a very 
limited role in relation to these exceptions. 
Before considering the exceptions, it should be 
noted that they are to be interpreted strictly. As 
discussed below, this is evident from the text of 
the UN Convention and the travaux préparatoires. 
A strict interpretation of the exceptions is also 
supported by the case law of the European Court 
of Human Rights (ECtHR).12 
 
Article 11, paragraph 2 (c) provides that a state 
can invoke immunity if ‘the subject-matter of the 
proceeding is the recruitment, renewal of 
employment or reinstatement of an individual’ 
(emphasis added). This exception is without 
prejudice to the ability of the court of the forum 
state to exercise jurisdiction in a proceeding 
relating to the performance of an employment 
contract, because although it relates to the 
contract, recruitment, renewal of employment or 
reinstatement is not the subject matter of the 
proceeding.13 It can be concluded from the 
discussions that led to its adoption that the strict 
wording of article 11, paragraph 2 (c) was a 
conscious choice that enjoyed broad support 
among states.14 In practice, this means that states 
can only invoke immunity in respect of decisions 
on the recruitment, renewal of employment or 
reinstatement of an individual. For example, a 
state can invoke immunity in cases where a 
person challenges before the courts of the forum 
state a refusal to renew an employment contract 
or to reinstate them after dismissal.15 In contrast, 
a state cannot invoke immunity in cases where 
an employee goes to court to complain about 
working conditions, such as breaches of 
maximum working hours, discrimination in the 
workplace or sexual harassment.16 Furthermore, 
article 11, paragraph 2 (c) does not prevent 

employees from claiming compensation for the 
financial consequences of decisions concerning 
their recruitment, renewal of employment or 
reinstatement. The International Law Commission 
(ILC) explicitly refers to this possibility in its 
commentary on the provision, in which it states 
that: ‘The rule of immunity applies to proceedings 
for recruitment, renewal of employment and 
reinstatement of an individual only. It is without 
prejudice to the possible recourse which may still 
be available in the State of the forum for 
compensation or damages for “wrongful 
dismissal” or for breaches of obligation to recruit 
or to renew employment.’17 Recognising immunity 
in respect of such decisions therefore does not 
prevent the court from awarding damages when 
it can be shown that the decision not to renew a 
contract, for example, was made on unlawful 
grounds.18 This is also evident from the case law 
on this provision.19 
 
In light of this strict interpretation of article 11, 
paragraph 2 (c) and the relevant practice, the 
CAVV believes that the court of the forum state 
has sufficient scope to protect employees. It is also 
of the opinion that the immunities granted to the 
foreign state under article 11, paragraph 2 (c) are 
required under international law. Decisions 
concerning the selection of staff are dependent on 
policy considerations that fall within the 
sovereignty of the foreign state. The lawfulness of 
such decisions under national law may be 
assessed by the court of the forum state with a 
view to awarding damages, but such an 
assessment cannot lead to the foreign state being 
obliged to recruit or reinstate a person. This 
would violate the sovereignty of the foreign state. 
Further support for this position can be found in 
the ECtHR’s approach to the exceptions contained 
in article 11.20 The ECtHR does not regard these 
exceptions as a disproportionate restriction on the 
right of access to a court under article 6 of the 
European Convention on Human Rights (ECHR). 
In this regard, the ECtHR starts from the premise 
that states are not permitted to grant more 
immunity than they are required to under 
customary international law. A reservation or 
interpretive declaration in respect of article 11, 
paragraph 2 (c) does not seem an obvious course 
of action under these circumstances. 
 
Article 11, paragraph 2 (d) concerns proceedings 
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relating to the dismissal or termination of 
employment of an individual, where such 
proceedings would interfere with the security 
interests of the employer state. The Annex to the 
UN Convention clarifies that the term ‘security 
interests’ primarily relates to ‘matters of national 
security and the security of diplomatic missions 
and consular posts’. On the basis of this 
provision, the court of the forum state is not 
permitted to rule in a proceeding of which the 
subject matter is the dismissal or termination of 
employment of an individual if the head of state, 
head of government or minister of foreign affairs 
of the employer state determines that such a 
proceeding would interfere with the security 
interests of the state concerned.21 One example of 
this is the dismissal of an employee based on the 
findings of a security background check. Such a 
situation arose in the Van der Hulst case (1989). In 
its judgment, the Supreme Court of the 
Netherlands ruled that the foreign state is 
entitled to make the decision whether or not to 
enter into an employment contract dependent on 
the outcome of a security background check and, 
moreover, that this outcome cannot be reviewed 
by the opposing party or the court of the host 
country.22 However, article 11, paragraph 2 (d) is 
broader in scope and also applies to situations in 
which the mere initiation of a proceeding in a 
dispute concerning the dismissal or termination 
of employment of an individual would interfere 
with the security interests of the employer state. 
A state can thus assert that a proceeding 
interferes with its security interests without those 
interests constituting the grounds for dismissal. 
 
Since the consequences of invoking security 
interests are far-reaching (the employee 
concerned must bring a case before the court of 
the foreign state in order to claim a redundancy 
payment), a key follow-up question is whether 
the court in the forum state can – or even should 
– assess whether a specific invocation of security 
interests is plausible and/or whether that court 
can or should make a proportionality assessment. 
In its aforementioned judgment in the Van der 
Hulst case, the Supreme Court of the Netherlands 
assumed that this was not the case, although it 
should be noted that imposing restrictions on 
state immunity was less accepted at the time. 
However, the UN Convention, which seeks to 
strictly regulate state immunity in article 11, does 

not specify whether an assessment is permitted or 
required. This lack of clarity was the main reason 
why the CAVV recommended a reservation in 
2006.23 However, an obligation on the part of the 
court to make an assessment can be inferred from 
the more recent case law of the ECtHR. Whereas 
previous rulings, such as Cudak v. Lithuania (2010) 
and Sabeh El Leil v. France (2011), implied the 
existence of such an obligation but did not 
provide a definite answer in this regard,24 the 
ECtHR ruled in Radunović v. Montenegro (2016) 
that article 11, paragraph 2 (d) was not applicable, 
as ‘neither the domestic courts nor the 
Government have shown how the applicants’ 
duties could objectively have been linked to the 
security interests of the USA.’25 This shows that the 
ECtHR expects the court of the forum state to 
assess whether invoking security interests is 
objectively well-founded. The French Court of 
Cassation came to a similar conclusion in 2019 in 
a case brought against Ghana, in which it held 
that article 11, paragraph 2 (d) reflected 
customary international law but that the 
existence of a declaration did not relieve the 
lower court of its obligation to determine whether 
there was a risk of interference with the security 
interests of the foreign state.26 In the case in 
question, Ghana had argued that the employee 
had in practice carried out political tasks, but it 
was unable to provide evidence of this. In 
contrast, there was counter-evidence indicating 
that, in her role as a secretary, the employee in 
question had been responsible for managing the 
ambassador’s social (not political) calendar. The 
Court of Cassation subsequently held that no 
security risks could be inferred from this and 
rejected the assertion.27 On the basis of this 
practice, the CAVV believes that the court of the 
forum state has sufficient scope to protect 
employees. The objections formulated by the 
CAVV in 2006 have been removed by the case law 
of the ECtHR. A reservation or interpretative 
declaration in respect of article 11, paragraph 2 
(d) does not seem an obvious course of action 
under these circumstances. 
 
 
― 3 
The term ‘commercial purposes’ in articles 18 and 19 
of the UN Convention 
 
The CAVV was also asked to advise on the risk of 
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differences in interpretation between courts in 
States Parties to the UN Convention, in particular 
regarding the term ‘commercial purposes’ in 
articles 18 and 19 of the Convention, and whether 
this risk should lead the Netherlands to make a 
declaration or a reservation in respect of these 
articles. 
 
First and foremost, the CAVV points out that 
article 18 of the UN Convention, which concerns 
immunity from pre-judgment measures of 
constraint, does not as such provide for an 
exception to this immunity for foreign state 
assets that are used for commercial purposes. In 
advisory report no. 17, the CAVV noted that 
article 18 is not consistent with Dutch legal 
practice, which generally employs the criterion of 
whether or not a property of a foreign state is 
intended for commercial purposes or, put 
differently, whether it is intended for the public 
service.28 At the time, the CAVV therefore advised 
the Netherlands to make a reservation to article 
18.29 In 2016, the Supreme Court of the 
Netherlands subsequently ruled that article 18 
does not have the status of customary 
international law and that the rule on post-
judgment measures of constraint laid down in 
article 19 at (c) – immunity does not apply to 
assets intended for commercial purposes – also 
applies to pre-judgment measures of constraint.30 

To prevent the Netherlands from having to 
amend its case law, the Netherlands intends to 
make a reservation to article 18 extending the 
exception under article 19 at (c) to article 18.31  

The CAVV supports this intention and sees no 
reason to reconsider the advice it gave in 2006 
with respect to article 18. However, it points out 
that other States Parties to the UN Convention 
could object to this reservation. 
 
In the present request for advice, however, the 
Minister of Foreign Affairs asks the CAVV to 
devote particular attention to the scope of the 
term ‘commercial purposes’ in the context of 
state immunity from execution, both in relation 
to article 18 (in light of the planned reservation) 
and in relation to article 19. On this issue, the UN 
Convention provides that no post-judgment 
measures of constraint may be taken unless and 
except to the extent that it has been established 
that the property in question is specifically in use 
or intended for use by the state for other than 

government non-commercial purposes and is in 
the territory of the forum state, provided that said 
property has a connection with the entity against 
which the proceeding was directed. The UN 
Convention does not as such provide a definition 
of the term ‘commercial purposes’ and leaves its 
application and interpretation in specific cases to 
legal practice. 
 
In its ‘autumn judgments’ of 2016, the Supreme 
Court of the Netherlands regarded article 19 (c) of 
the UN Convention as a rule of customary 
international law.32 It also started from the 
premise that the property of foreign states is not 
susceptible to attachment or execution, ‘unless 
and except to the extent that it has been 
established that it has a [commercial] purpose 
that is not incompatible with such measures.’33 

According to the Supreme Court, foreign states are 
not obliged ‘to provide information showing that 
their property has a purpose that precludes 
attachment or execution.’34 When it comes to the 
question of whether the assets of a foreign state 
are susceptible to attachment or execution, the 
obligation to furnish facts and the burden of proof 
lie with the creditor who attaches or seeks to 
attach them, meaning that the creditor must show 
that these assets have a commercial, non-public 
purpose.35 In the case of cash and credit balances 
that the foreign state uses for various purposes, 
both public and (exclusively) commercial or 
otherwise, the Supreme Court held that the 
creditor who attaches or seeks to attach them ‘will 
have to assert and show that – and the extent to 
which – the cash and credit balances in question 
are susceptible to attachment and execution.’36

A discussion subsequently arose within Dutch 
legal practice as to whether it was sufficient for a 
creditor to show that the immediate purpose of a 
state property was commercial (non-sovereign), 
even if its ultimate purpose was sovereign (for 
example because the proceeds of the property 
ultimately benefitted the state’s population). 
Between 2017 and 2019, some lower Dutch courts 
applied the ‘immediate purpose’ criterion.37 

However, in the Samruk/Kazachstan case (2020), 
the Supreme Court of the Netherlands interpreted 
the UN Convention as meaning that ‘immunity 
from execution is not limited to assets whose 
immediate purpose is public.’38 
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Foreign case law, for example in Canada, the 
United Kingdom, Sweden and France, sometimes 
places more emphasis on the (known) present 
use of state property and less on its (occasionally 
still unknown) intended use.39 For example, 
immunity from execution is not always 
granted in the case of debt claims arising in 
the context of commercial transactions where 
the credit balances from those transactions are 
immediately used for investment or payment 
purposes within such transactions.40 

 
The CAVV notes that, although there is 
international agreement on the rule that assets 
with a commercial purpose are in principle 
susceptible to attachment,41 the case law on 
the practical application of this criterion is not 
uniform. The CAVV does not necessarily regard 
this as  problematic. After all, there is no obvious 
need to provide a more detailed definition of the 
UN Convention term ‘commercial purpose’.42  

Ultimately, the question of whether or not  a 
property of a state has a commercial purpose 
is largely a question of fact that can be left to 
the appraisal of the court, based on all of the 
circumstances and the available evidence.43  

The CAVV therefore does not consider a 
reservation or declaration in respect of articles 
18 and 19 concerning the interpretation of the 
term ‘commercial purpose’ to be necessary.

Nevertheless, the CAVV does wish to comment 
on the requirement set out in article 19 at 
(c) of the UN Convention that post-judgment 
measures of constraint may only be taken 
against property ‘that has a connection with 
the entity against which the proceeding was 
directed’. This provision entails that Dutch courts 
would be obliged to recognise the division of a 
foreign state’s property between its various legal 
entities. For example, the property of an agency 
of a foreign state would only be susceptible to 
attachment if the proceeding in question was 
directed against that agency.44 However, the 
Annex to the UN Convention indicates that the 
term ‘property’ should be interpreted broadly 
and states that article 19 does not prejudge 
‘the question of “piercing the corporate veil”, 
questions relating to a situation where a State 
entity has deliberately misrepresented its 
financial position or subsequently reduced 
its assets to avoid satisfying a claim, or other 

related issues’, as also noted in the government’s 
explanatory memorandum.45

The question may arise of whether the 
requirement set out in article 19 at (c) is 
consistent with customary international law. 
In this context, it is worth noting that, in its 
judgment in the Jurisdictional Immunities of the 
State case (2012), the ICJ indicated that it would 
not address the issue of the customary law status 
of article 19 at (c), although it did find that ‘there 
is at least one condition that has to be satisfied 
before any measure of constraint may be taken 
against property belonging to a foreign State: 
that the property in question must be in use 
for an activity not pursuing government non-
commercial purposes, or that the State which 
owns the property has expressly consented to 
the taking of a measure of constraint, or that 
that State has allocated the property in question 
for the satisfaction of a judicial claim’.46 The ICJ 
did not specifically address the requirement 
that the taking of measures of constraint ought 
to be limited to property ‘that has a connection 
with the entity against which the proceeding 
was directed’. In 2016, the Supreme Court of the 
Netherlands held that it was not necessary to 
determine whether this connection requirement 
could be regarded as a codification of customary 
international law.47

The CAVV also believes that it is unnecessary 
to determine whether this requirement has a 
basis in customary international law. From a 
legal-political perspective, the CAVV nevertheless 
supports this requirement, because it prevents 
creditors from attaching the property of state 
entities that were not in any way parties to the 
underlying dispute, which could in turn result 
in the emergence of a form of forum shopping 
in states where foreign state property is located. 
The CAVV therefore advises against making a 
reservation to the connection requirement, but 
also warns against applying the requirement 
too strictly. The CAVV believes that it should 
even be possible to attach the assets of a foreign 
state entity in cases where the entity concerned 
does not ‘own’ them in a formal legal sense, but 
nevertheless possesses, controls or has a legal 
interest in them. Moreover, in exceptional cases of 
abuse, such as the deliberate undercapitalisation 
of a state entity, Dutch courts should be able to 
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grant permission to attach the assets of another 
state entity. However, the Netherlands does not 
need to make a reservation or a declaration in 
this regard, as the Annex to the UN Convention 
appears to support a broad interpretation of the 
connection requirement. 
 
Finally, the CAVV notes that there is an apparent 
conflict between the rule laid down in article 19 
at (c) of the UN Convention and the one laid down 
in article 11 of the European Convention on State 
Immunity, adopted by the Council of Europe in 
1972, to which the Netherlands is a party.48 In 
particular, the UN Convention offers broader 
scope for execution: whereas the European 
Convention only allows for execution in cases 
where the foreign state has expressly consented 
thereto,49 article 19 at (c) of the UN Convention 
also permits execution in respect of foreign state 
assets that are used for commercial purposes, 
even if the foreign state has not consented to 
this. This raises the question of the relationship 
between the UN Convention and the European 
Convention. However, the importance of this 
issue should not be overstated, as only eight 
states are Contracting Parties to the European 
Convention. The rule laid down in article 11 of 
the European Convention is therefore applicable 
at most to relations between those states. 
 
Article 26 of the UN Convention states that 
nothing in the Convention shall affect the rights 
and obligations of states under existing (earlier) 
international agreements relating to matters 
dealt with in the UN Convention. At the request of 
the Advisory Division of the Council of State, the 
government’s explanatory memorandum states 
as follows regarding the relationship between the 
UN Convention and the European Convention: ‘In 
the government’s opinion, the provisions of [the 
European Convention] are compatible with the 
provisions of the UN Convention on Jurisdictional 
Immunities of States and Their Property.’50  

However, the CAVV sees at least one potential 
incompatibility with regard to immunity from 
execution.

In 2006, the CAVV’s advisory report noted as 
follows regarding the relationship between the 
two Conventions in the light of their potential 
incompatibility:
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of the prohibition of aggression). The question 
does not concern the potential confiscation of the 
property of private individuals whose assets have 
been frozen on the basis of sanctions legislation 
(for example Russian oligarchs); state immunity 
law is not relevant to the confiscation of such 
assets. The CAVV therefore does not address such 
confiscation in the present advisory report.  
 
The CAVV defines confiscation as a measure, 
usually judicial but potentially also 
administrative in nature, that results in a loss of 
property to the state. In Dutch law, confiscation is 
in principle a property sanction under criminal 
law. It can take the form of a forfeiture order,54 

the confiscation of the proceeds of crime55 or the 
confiscation of items that pose a threat to public 
safety.56 In the future, moreover, the proposed 
Criminal Assets Confiscation Act will make it 
possible to confiscate assets of criminal origin in 
civil proceedings without being preceded by a 
conviction for a criminal offence.57 Under Dutch 
law, confiscation is a measure that is imposed by 
the courts. However, it cannot be ruled out that 
the Netherlands will at some point allow 
administrative confiscation – albeit subject to 
judicial review – in exceptional cases, especially 
in the case of the property of foreign states that 
have committed serious breaches of peremptory 
norms of international law (jus cogens). The 
Minister’s question appears to envisage this 
scenario. At any rate, it is the scenario on which 
international proposals for the confiscation of 
Russian state assets are based.58 
 
In this context, it is worth noting that confiscation 
goes beyond the freezing of assets. While freezing 
is generally temporary and the property rights 
remain with the original owner, confiscation 
amounts to a permanent transfer of ownership. 
Although several states and the EU have frozen 
Russian state assets (curtailing its right to use 
them), they have not yet – with the exception of 
Canada – adopted legislation confiscating those 
assets.59 At the time of writing, the European 
Commission is exploring options for quasi-
confiscation, for example by imposing a windfall 
profit tax on financial service providers that 
manage Russian financial assets.60 Belgium has 
already levied tax on the interest generated by 
frozen Russian assets in Belgium. The proceeds 
(2.3 billion euros) are intended to benefit 

Ukraine.61 Technically speaking, such measures do 
not amount to the confiscation of state assets but 
only to the taxation of the proceeds of those 
assets.62 

 
Confiscated Russian state assets could be used to 
finance the reconstruction of Ukraine, or at least 
to compensate for the damage caused by Russia. 
After all, under international law, Russia must 
bear the consequences of the internationally 
wrongful acts it has committed, including the 
obligation to provide compensation for all 
damage resulting from those acts. On the basis of 
these considerations, the UN General Assembly 
recommended on 7 November 2022 that the 
international community establish, in cooperation 
with Ukraine, an international mechanism for 
reparation for damage, loss or injury.63 On 17 May 
2023, the Council of Europe established such a 
mechanism, which is known as the Register of 
Damage for Ukraine.64 Since it is considered 
unlikely that Russia will voluntarily pay 
compensation for the damage it has caused, the 
damage could be recovered, at least in part, by 
confiscating Russian state assets. 
 
The CAVV is of the opinion that the confiscation of 
foreign state assets is generally problematic from 
a legal perspective, even in cases where the state 
in question is guilty of breaching a peremptory 
norm of international law and has not met its 
international obligation to provide compensation 
for the damage it has caused. This is because 
confiscation is at odds with the immunity from 
execution that foreign states enjoy under 
customary international law. Pursuant to 
customary international law, foreign state 
property is in principle immune from execution. 
This means that forum states cannot take 
measures of constraint against such property. 
 
The CAVV points out that the UN Convention does 
not regulate confiscation of a purely 
administrative nature as such.65 This is because 
the treaty law regime relating to immunity from 
execution requires a prior judgment.66 However, 
such confiscation may be prohibited on the basis 
of customary international law that exists in 
parallel with the UN Convention.67 To the extent 
that administrative confiscation is subject to 
judicial review,68 the UN Convention may apply.  
In such cases, state immunity from execution 
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precludes confiscation, although an exception is 
made for property that has a commercial 
purpose.69 However, central bank assets – which 
are normally the most valuable form of state 
assets, particularly in the case of Russia – usually 
do not have a commercial purpose and are 
therefore not susceptible to confiscation.70 In 
some countries, such as the United States and 
Canada, it is also possible to confiscate foreign 
state assets in cases where the state in question is 
involved in international terrorism.71 However, 
this exception to state immunity is controversial 
at international level: a case on the issue is 
currently pending before the International Court 
of Justice.72 
 
On the other hand, the CAVV points out that 
states may nevertheless be entitled to confiscate 
the property of a foreign state under certain 
international legal regimes. In accordance with 
the law of war, for example, states that are 
parties to an armed conflict can confiscate each 
other’s property in cases where it is located on 
their territory.73 Confiscation (or at least some 
form of attachment) is also possible on the basis 
of a binding resolution of the UN Security Council 
adopted under Chapter VII of the UN Charter.74 In 
addition, a state that is not party to an armed 
conflict with another state can potentially justify 
its confiscation of the other state’s property as a 
countermeasure in the general interest. 
Countermeasures are measures that in principle 
would constitute a breach of international law 
but whose wrongfulness is precluded by the fact 
that they are taken in response to a prior breach 
of international law by another state (such as 
Russia’s act of aggression against Ukraine).75 

Countermeasures are normally imposed by 
states that have been directly injured by an 
internationally wrongful act. However, in 
advisory report no. 41 published in 2022, the 
CAVV noted that countermeasures in the general 
interest imposed by non-injured third states are 
or could be lawful under international law in 
certain circumstances.76 
 
In the present advisory report, the CAVV does not 
take a position on the lawfulness of the 
confiscation of foreign state property in the light 
of these other international legal regimes, either 
in general or in relation to Russian property in 
particular. This is because the request for advice 

concerns the Netherlands’ accession to the UN 
Convention on Jurisdictional Immunities of States 
and Their Property, not the possibilities offered by 
other regimes to carry out execution or 
confiscation in specific cases, despite the 
immunity from execution established by the UN 
Convention.  
 
On the other hand, the CAVV points out that 
international law (including customary 
international law) concerning immunity from 
execution can obviously always evolve. A rule of 
customary international law could crystallise that 
allows for the confiscation of property of foreign 
states that have committed serious breaches of 
peremptory norms of international law. However, 
the Netherlands must ensure that it is aware of 
the consequences of such a rule. Foreign states 
could use (or manipulate) the rule to confiscate 
Dutch state property that is located in another 
country.77 It is also possible that foreign states 
would henceforth avoid the Netherlands (and the 
EU) as a place to store their state assets, such as 
central bank assets. This could have various 
repercussions, including for the stability of the 
euro.78 
 
The CAVV concludes that the debate on the 
confiscation of Russian assets need not affect the 
Netherlands’ accession to the UN Convention, as 
the Convention does not apply to administrative 
confiscation. Moreover, the lawfulness of 
confiscating the property of foreign states that 
have committed serious breaches of peremptory 
norms of international law (jus cogens) is mostly 
governed by other legal regimes, such as the 
regime on countermeasures. If necessary, the 
CAVV would be willing to address the lawfulness 
of confiscating foreign state property in the light 
of these other regimes in a separate advisory 
report.



 Conclusion and advice 
In the present advisory report, the CAVV 
discusses the necessity or desirability of making 
a reservation or declaration in respect of article 
11, paragraph 2 (c) and (d) and, in respect of 
articles 18 and 19, as regards the interpretation 
of the term ‘commercial purposes’, of the UN 
Convention on Jurisdictional Immunities of States 
and Their Property. The report also discusses 
the potential impact of the international debate 
on the confiscation of Russian assets on the 
Netherlands’ accession to the UN Convention.

The CAVV’s advice can be summarised as follows:

1.  Article 11, paragraph 2 (c) of the UN
Convention provides that states can invoke
immunity from jurisdiction when ‘the subject-
matter of the proceeding is the recruitment,
renewal of employment or reinstatement
of an individual’. The CAVV notes that this
provision is interpreted strictly, as is borne
out in practice. For instance, individuals may
claim damages if it can be shown that the
decision not to renew a contract, for example,
was taken on unlawful grounds. The CAVV is
of the opinion that this provision offers the
court of the forum state sufficient scope to
protect employees. In addition, it believes that
the immunities granted to the foreign state
under article 11, paragraph 2 (c) are required
under international law. There is no evident
need to adopt a reservation or interpretive
declaration under these circumstances.

2.  Pursuant to article 11, paragraph 2 (d) of the
UN Convention, the court of the forum state
is not permitted to rule in a proceeding the
subject matter of which is the dismissal or
termination of employment of an individual
if the head of state, head of government or
minister of foreign affairs of the employer
state determines that such a proceeding
would interfere with the security interests
of the state concerned. Recent case law
demonstrates that the court of the forum
state is expected to assess whether invoking
security interests is objectively well-founded.
On the basis of this practice, the CAVV believes
that the court of the forum state has sufficient

scope to protect employees. A reservation or 
interpretative declaration in respect of article 
11, paragraph 2 (d) does not seem an obvious 
course of action under these circumstances.

3.  Article 19 of the UN Convention provides that
no post-judgment measures of constraint may
be taken unless and except to the extent that
it has been established that the property in
question is specifically in use or intended for
use by the state for other than government
non-commercial purposes and is in the
territory of the forum state. The Supreme
Court of the Netherlands has declared that this
rule also applies to pre-judgment attachment,
as addressed in article 18 of the Convention, in
which connection the CAVV in 2006 suggested
making a reservation to this article. Although
it notes that the international and foreign
case law on the practical application of the
‘commercial purpose’ criterion is not uniform,
the CAVV does not necessarily regard this
as problematic and sees no obvious need to
provide a more detailed definition of this
criterion. Ultimately, the question of whether
or not state property has a commercial
purpose is largely a question of fact that can
be left to the appraisal of the court, based on
all of the circumstances of the case and the
available evidence. The CAVV therefore does
not consider a reservation or declaration
in respect of articles 18 and 19 regarding
the interpretation of the term ‘commercial
purpose’ to be necessary.79

4.  As regards the impact of the international
debate concerning the confiscation of Russian
assets on the Netherlands’ accession to the
UN Convention, the CAVV notes that the
confiscation of foreign state assets is generally
problematic from a legal perspective. This
is because confiscation is at odds with the
immunity from execution that foreign states
enjoy under customary international law.
The CAVV points out that the UN Convention
does not regulate confiscation of a purely
administrative nature as such. It concludes
that, of itself, the debate on the confiscation
of Russian assets ultimately need not affect
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the Netherlands’ accession to the Convention. 
Whereas the UN Convention contains general 
rules on immunity in respect of measures of 
constraint and execution, the lawfulness of 
confiscating the property of foreign states 
that have committed serious breaches of 
peremptory norms of international law 
(jus cogens) is mostly governed by other 
legal regimes, such as the regime on 
countermeasures. If necessary, the CAVV 
would be willing to address the lawfulness of 
confiscating foreign state property in the light 
of those other regimes in a separate advisory 
report.
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